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Biaixitt of Aot^-^woUna* 

BE IT REMEMBKRfiD, that od th« twentieth day of November, Anoo 
M.^i^.^.^M Domini, one thousand eight hundred and twenty-three, and in 
Z SEAL.7 forty-eighth year' of the Independence of the United States of 



'-JO America, W. R. H. Treadway deposited in (his oflke the title of 

a boolc, the right whereof he claims as proprietor, in ihe word* following, to wit* 

" Reports of Judicial Decisions in the Constitutional Court of the State of 

South-Carolina; held at Charleston and Columbia, during the years 

1812, 18, 14, 15 and 16. To which is added, two cases determined in dia 

Court of Equity in the year 1822. In two volumes.'* 

In conformity with the act of congress of the United States, entitled, ^ An act 

for the encouragement of learning, by securing the copies of maps, charts and 

books, to the authors and proprietors of such copies, during the times therein 

mentioned," and also an act entitled << An act soppteiiiclkitary t# an act, enti* 

tied * An act for the encouragement of learning, by securhug the copies of 

maps, charts, and books, to the authors and proprietors of such copies, daring 

tht timet therein mentioned,' and extending the benefits thereof to the arts of 

desiigning/^graviDg, and etching historical and other prints." 

JAMES JERVET, 
Clerk of tkt IMrUt of 8ouih Caroline. 



I , 



JOHN e. JOHNSON, PRINTER, ALBANT, N. Y. 






Of the CoHSTrnrriONAL Coubt of the State of 
Sooth-Carolina, during the Period emlfraced 
in these Seports. 

Honoiwabk h F. GRIME]^ 

E. H. BAY, 
JOSEPH BREVARD, 
C. J. COLCOCK,. 
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RICHARD GANTT. 
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NoY.ldU. 



Columbia^ Mvember Term, 1814« 

Asa Burt ^ Noble, for the Motion. 

ads. V 
The State. ) Taylor, Solicit. Conireh. 

Motion for a new triaL 




NoTT, I. The principal grounds in this tB]Be> 
on which the defendant rests his motion for a new 
trial, is a misdirection of the judge in the court be- 
low, in charging the jury that, from the evidence of 
a forcible detainer, they might find the defendant 
guilty of a forcible entry. 

•m 

£v^7 unlawful entry upon the possession of lAi^ 
t)ther is, in the eye of the law, a forcible entry*. 
But it must be an actual, and not a mere construe* 
tive possession. Two persons cannot be in the ac* 
tual possession of the same land at the same time* 
And wherever the unlawful entry of one, necessa- 
rily dispossesses the other, an indictment for a for* 
eible entry may be maintained. And although the 
possession may have been surreptitiously obtained, 
yet, if it is maintained by force, the entry will be 
considered forcible. Otiierwise a person may be 
dispossessed of his cornfield, his orchard, and even 
his dwelling house, if an intruder should slyly ereep 

in, when he is out aboufe^ his* ordinary business. It 

62 
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NovTIu! " ^^ necessary, as has been contended, that to con- 
stitute a forcible entry, it should be with a multitude 
of people. The statute of 5th Richard 2d. c. 8. for- 
bids any person to enter into any lands, or tenements, 
except when entry is given, and in such case, not 
with strong hand, nor with multitude of people. 
So that where the entry is lawful it must not be 
done with multitude of people ; but where it is not 
lawful it may not be done at all. And from the 
relative situation oC the parties before, and the 
violence and force used after the entry, the jury 
have a right to find the defendant guilty of a 
forcible entry, although no person waa present at 
the time to prove the £sict. The deci^n of the 
judge, therefore, was correct and proper ; and the 
verdict ought not to be disturbed.. 

Justices Brevabd, Griukb, Bat aad Sxitb cob- 
c\frred. 
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^o .1814. 

Columbia^ J\/ovember Term, 1814, v^-nt-vi^ 

FoWLBft 

William Fowler ^ Farbow, /or the Motion. wiuiuif, 

vs. > 

John Williams, ) Stark, Contra. 

Motion to set aside a non-suit granted by Judge 
Smith. J^thJ* 

statute of 
Umitationt 

In this case, it appeared tbat the plaintiff com- in atpeciii 
menced an action of assumpsit to recover back mon- ^le cam 
ey he had paid for an unsound horse, in which ac- ^^^^^e 
fion he was non-suited. He then commenced a ^ * ^^*^ 

alonner 

special action on the case for a deceit, in represent- foit wis 
ing the horse to be sound, when he was otherwise, ^icb was 
But, four years having elapsed before the last action JJ'^Jwr 
was commenced, the defendant plead the statute of b^ck mr. 
limitations in bar. To which the plaintiff replied a an un- 
former writ $ and as the brief stated ^^ with pn^er ^^, 
averments/^ SJS'pJ^ 

tliatboth 

wcfefor 

tkeaaiafc 

NoTT, J. Upon looking into the proceedings, ^tSi, 
I do not find any plea of the statute of limitations, "^'j^bi^ 
I do not know what the counsel considers proper it mu«t be 
averments in such a case. It would appear that the by^^e 
only question made in the court below was, whether \^ 
he should be permitted to give parol evidence that ^y» 
the former suit was for the same cause of action ? I 
think the testimony was properly rejected. In 
England, to die plea of the statute of limitations, it 
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Norjsur is not unusual to re^y a former writ, with an aver- 

'^-^^"''^^^^ ment that is intended to declare in the same form of 

^^^ action. But there could be no such averment in 

Wa.uAMr ji^jg ^^^^ because the former proceedings are before 

the court, and it appears that the plaintiff declares 
in a different form of action. But even if it had 
' been the same, and shewn by the record itself, it 
would still have remained to shew that it wou^d 
prevent the statute from running. There are cer- 
tain cases, in which the act of 1712, authorises 
plaintiffs to commence a second action after the stat- 
ute would have attached, provided it is commenced 
within a year after the termination of the former 
action. But this is not one of the cases. In any 
point of view, this motion ought not to be granted. 

Justices CoLCOCK, Smith, and Gbimu concur- 
red^ 
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^ _' ' , __ * '^^ Nov.iau, 

Columbia^ jYovember Term^ 1814, w-^tn^ 

LooAV 

John & Wh. Logan ^ Goodwtn^ /(tt the Motion, st^ts* 



i 



The State. J Stark^ Solicitor^ Contra. 

Marder. 

This was an indictment for the murder of Samue^ 
Hairs. 

It appeared that the prisoners were committed to 
gaol in December^ 1813. At the spring term^ 1814^ 
whilst in gaol^ they demanded their trial under the 
habeas corpus act. At that term^ the presiding 
judge (Smith) declared the jury unlawful^ and dis- 
missed them^ in consequence of which^ no bill of in* 
dictment was given out. And in the fall term^ 1814^ 
there was no court on account of the non-attendance 
of judge Brevardy by indisposition. About the 

day of November, 1814, they were bailed un* 
der the habeas corpus act. Last term, the bill of » 
indictment was found and given out, after they had 
been admitted to bail. They then demanded their 
trial ; when the state put off the cause generally, be*' 
canse it was not ready. The ' prisoners then moved 
for their discharge ; which, after argument was re-' 
fused by the court ; from which decision they ap-* 
pealed, and now moved for their discharge on the 
following grounds: Because, having been in con- 
finement when they demanded their trial, and the 
state not being ready during three courts, they 
were entitled to it under the habeas corpus act. 
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fCoi^nrBXA, NoTT, J. The ohIv question in this case is. 
whether a prisoner who has been out on bail^ is en- 
titled to his diseharge under the habeM corpus act^ 
after having demanded his trial ? In the case, ojf 
Suyeky this question was decided against the pris- 
oner. Since that case^ the law has been conttdered 
as settled. This nsotion^ therefore^ mu^t be dis- 
charged. 

* 

Justices C oLcocK^ Bbevard^ Bat; and Shith^ 
cencnrred. 



« 



CoLiTMBiA^ JVbvember Term, 1814. 

Isaac Poole 1 Egak^ far the Motion. 

nds. > 

The State. J Stark^ Contra. 

NoTT^ J. This is a motion for a new trial^ or in 
arrest of judgment on the following ground : Be- 
eause there are two counts in the indictment^ one of 
which is a bad one^ on which the defendant could 
not be convicted ; and the jury have found a gen- 
eral verdict. But a general verdict is good where 
there is one good count to which the evidence ap- 
plies. The motion^ therefore must be refused. 

Justices CoLcocK^ Smith^ and Brevard concur- 
red. 
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COKVirBIA, 

^ . Not. 1813. 

CSoLUiCBiA^ Jfovember Term, 1814. v^^>^>fc^ 

Statb 

•a 

Thb Statb 1 (VNeAl, /or <Ae Motion. Wimom. 

John Wilson. J Stark^ Solicit. Contra, 

Mot on for a new trial. 

By the 
Act of 

This was an indictment for lareeny in stealing a 1736—7 
promissory note, of ^^ The president, directors^ fe ony^4» 
and company of the bank of South-Carolina,'^ pay- Jj^jj^ 
able to a certain person therein named, or bearer ; ^lU, or 
(the sum of five dollars,) signed by the president ry note» 
and cashier of the said bank company. It was^^^*^^ 
contended at the trial, that the paper in question, ^^^^ 
charged to have been stolen, was not an article or of any 
thing, the taking of which^ under aqy circumstances, bein^the 
would amount to larceny. ff^y^ 

er penoa 
' or pcr- 

This objection was overruled at the trial : and the ^*^^ 
same has again been insisted upon, in support of the iagof i^ 
present motion. It has been contended, that the oTan^^ 
promissory note, laid in the indictment, is a bank cop^orat«rf 
bill, and ought to have been so denominated ; and eluded, it 
that a bank bill iis a different thing from a promis- Md exccp- 
sory note. Also, that the act of assembly of 1736-7, ^e MiU. 
coidd not have had bank bills in contemplation, as at ™^."^ ^ 
that time there was no bank in existence within this bm <« u » 

pTOmiKIO 

state. Tf note/* 

■ intteadof 

M «* a baak-bOl. Thougli *< pTomitioiy note*' and *' bank-bill'' are not con- 
Tertible terma, ance ereiy promlMorj note ia not a bank bUl ; yet, ereiy bank'' 
but la a promiaaovy note. 
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^•^'^"^ Brevard, J. Promissory notes and bank bilh 
v-^v-s^ are not to be sure convertible terms. Every prom* 
Sta« issory note is not a bank bill ; but every bank bill 
WiLMir. is a promissory note. The president, directors, & 
CO. of the Bank of South Carolina, compose a body 
corporate, and may make contracts. If they were 
not incorporated, but were associated merely as a 
partnership^ they would be competent to issue pro- 
missory notes. 

The acts of 1736 — 7, make it felony ^^ to steal 
any warrant, bill, or promissory note for the pay- 
ment, or securing the payment, of any money ; be- 
ing the property of any other person or persons^ 
&c." Before this law was passed, notes of hand> 
&c. being choses in action^ and not considered as 
valuable in themselves, were not deemed property, 
the stealing of which could be felony. But this act 
puts them on the same footing as the money they 
are mq^nt to secure. (1 Hawk. 93. 2 East^s P. C. 
597. 4 Black. Com. 234.) To steal the security 
is as penal as to take the money secured. 

Our act of Assembly is nearly copied from the 
stet. 2d Geo. 2, c. 25. ^^ Bank bills" are men- 
tioned in the English statute, but omitted in our 
act. But all the different descriptions of choses in 
action are considered as representing the money 
they are severally intended to secure, and are not 
regarded as chattels. (2 East^s P. C. 600, 601.) 
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The indictment in the present case« follows one CoLrxBiA, 

*.i. J • X- i» . . J . .. Nov. 1813. 

of the descnptions of property mentioned in the act ; w^v-v^ 
and thq evidence produced^ namely^' the bank bill^ stats 
(as it is called^,) proved the description to all intents wzuoir. 
and purposes. And although bank bills, eo nomine^ 
might not have been in the view of the Legislature^ 
when the act was passed, as there was no bank es« 
tablished in this country at that time ; yet it cer- 
tainly was the intention of the act to .protect every 
species of property of that nature. (Leach? s C. L. 
798.) 

The bank bill in question comes completely with- 
in the description of ^^ a promissory* note for the 
payment of money.^' I am, therefore^ of opinion 
diat the motion should be denied. 

Justices SxiTH^ CoLcocK^ Grihks and Bat eon* 

«uiTed. 

63 
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COT.UXBTA 

N"'"" Columbia, JVovember Term. 1814. 



k o. William Brown & Co.l BLANDiNG,/or Motum. 

John W. Rees. J Willet, Confra. 

A debtor Motion to set aside a^ non-suit. Tried before 
a roSnt is judge Smith. 

not bound 
to take 

notice of a jn jhis casc, the plaintiff proved an account 
the hwds against the defendant, amounting to 8219,84 ; all of 
2f|^"er which was due previous to the 16th April, 1811. 
^f" ^ And that, on that day, the account was assigned to 
mcntofdy J\[rn€r Starke, and the defendant had notice of 

operatea 

as an au- such assignment. 

thority or 
power of 

to^setUe '^^ defendant proved in defence, a receipt in the 
the ac- following words : viz. ** Received, April llth^ 1812, 
receiTe of Mr. Jo/m W, Recs, five shillings, in full to this 
for\T'^ date. Signed, Wm. Brown * Co." 

principals 
and are- 

ceipt from The plaintiff contended that this receipt would 
orViUdlsI not operate as a discbarge, as it was taken by the 
dertor.^*" defendant after the notice of the transfer of the ac- 

even after count, 
notice of 
•uch IS- 

si^^mnent. ^j^^ court decided, that whatever the doctrine as 
to the assignment of bonds might be, yet m case of 
an account, the assignor miijht release the defendant, 
even after he had notice of the assignment. The 
plaintiff thereupon, siibivitted to a non-suit, witk 
leave to move to set it aside. 
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That motion was now made on the same ground Columbh. 
as taken by the plaintiff on the trial. 



NoTT, J. A debtor by open account^ is not 
bound to take notice of a debt in the hands of an 
assignee. Such an assignment only operates as an 
authority or power of attorney to settle the account^ 
and receive the money for his principal. The terms 
may indeed be such as' to authorise the assignee to 
receive the money to his own use. But then it is 
only in the nature of a contract between the assign- 
or and assignee that he may so receive it. A re- 
ceipt from the creditor will discharge him. But in 
this case^ it does not appear that he had any notice^ 
except so far as mere report might be considered as 
notice. This motion^ therefore^ must be refyised. 



Browi 
fc <.o. 

V. 

Rns. 



JusticeslCoLcocK^ Brevard^ Grimkb^ and Smith 
eoncurred. 

Bat^ J. absent from indisposition. 



/ i 
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COLVX9U* 

NOV.I8U. 

Stott 




Columbia^ November Term, 1814. 

Jacob Stott ^ St ark, far the Motion. 

vs. 
Benjamin Ryan^ 
MiLLY^ his vnfe. J Martin^ Contra. 

The brief in this case states that ^^ this was an 
action by the plaintiff, a young man, hale, hearty^ 
and in the bloom of life, for an alleged assault by 
Milfy Byan, an old body of upwards of fifty years/^ 
The jury have given a verdict for 8275; and a mo- 
tion is now made for a new trial on the ground that 
these damages were excessive. 

NoTT, J. It does not appear that any great in- 
jury was done to the plaintiff : but the actual injury 
sustained is not always the rule by which the ver* 
diet of a jury is to be measured. High damages 
are sometimes properly given by way of example. 
If the plaintiff in this case had returned the blow 
which he received^ every mouth would have been 
open against him. He had no alternative but to 
have submitted to the outrage, or seek redress in 
the way he has adopted. It is ^he only method by 
which the unruly passions of a vixen, who will not 
be restrained by a sense of shame or propriety^ can 
be controlled. I am disposed to believe the jury 
have taken a correct view of the case^ and that the 
verdict ought to be supported. 

Justices Bay^ Grimkb; and Brevard concurred. 
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C*i>nniA 

Columbia^ Mwe^nber Termy 1814. <JXxJ 

James DiCKScfSf endorsee'] Stabb^ jar the Mo- suMnrsB. 
of Isaac Frazierp \ turn. 

V8. J 

John Subgine&» J Cbenshaw^ Contra. 

■ 

Sum. pro. on note of hand^ dated 22nd June. Wkere it 

1812, for 871. ary to pa/ 

interest on 
open ac- 

Decree by judge Cokoeky for the amount of this J^^ •^- 
note^ with interest from 1st January, 1811. year ex- 

I piredy and 

the debtor 

This was a motion to reverse this decree, on the ■««« ^ 

after the 

ground that the note was usurious upon the face of expiration 
it. It appeared that the plaintiff was a shop-keeper; \J^J^^ 
and defendant had a running account witji him pre- ^ ^^ 
▼ious to the year 1811 ; and that it was usual and amount 
eustomary in the course of trade, between the plan- interest 
ters and merchants in that part of the country, that ^J^^n 
if the planters did not pay up their accounts to the ^^^^\ 
merchimt by the end of the year, to allow interest and not * 
on the balance of their account, from the 1st Janu- ^^* 
ary following. In this case the plaintiff indulged 
the defendant, in expectation of getting payment, 
until 22d June, 1812: and then the defendant, 
not finding it c(mvenient to pay his account, gave 
the plaintiff his note for the amount of the balance 
of his account, with lawful interest from Ist January, 
1811 : and the point submitted to the court was, 
« whether this was a usurious transaction or not ? 
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^Tilu ^^^9 J- I^ "^y opinion, this was not an usurious 
v^^v'^w transaction ^ but a fair and just one. There can 
DioMov ^^ ^^ doubt, but that if the plaintiff had added the 
Svmexram. accruing interest, between the 1st January, 1811, 
and the date of tlie note, (22d June, 1812,} and 
taken the note for the aggregate sum of both prin- 
cipah and interest, it would have been good and va' 
lid ; and I can see no substantial difference between 
sucn a note, and the one in question ; which refers 
back to the period when the interest on the princi- 
pal sum commenced, with a promise to pay it. If 
there had been no previous transactions between the 
parties, nor any custom to warrant th^ payment of 
interest ; tl^en indeed it might have been considered 
as an usurious note ; because it would have had the 
appearance of a shift or pretext, to pay more than le- 
' gal interest. But in the instance before us, it appears 
fair. and honourable on both sides ; and the custom or 
usual course of trade in that part of the country 
seems to be a reasonable one. 

f. 

I will not pretend to say that such a custom in a 

neighbourhood, or a part of the country, will consti- 
tute such )Bt custom as' to make it ar part of the law 
of the land, to pay interest on open accounts after 
the end of the year ; for the uniform decisions of 
the courts have been to the contrary. But if a man 
will voluntarily bind himself to pay interest, be- 
cause the custom is a reasonable and just one, he 
ought to be bound by it : and the law will hold him^ 
^ to his express contract. I am, therefore, against the 
notion, and think the decree should stand confirmed. 



r 
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Justices NoTT, Grimke. Smith. Brevard and S®™"^' 

' ^ ^ Nov. 1814. 



CoLCOCK concurred*. 



DlCKBOV 

SvBAiirsB. 



Josi AH Price ^ Hqoker^ far the Motion. 

€Lds. V 

Andrew McIlvain. J Branding, Contra. 



Verdict 



From Lancaster District Court. Court of . Ap- 

*^ verdict 
pealSy April 1815. obtained 

by sur- 
prise, set 

Trover for three hogs: verdict for plaintiff. Mo- "l^tli h^ 
tion for a new trial. The principal ground on u^*"-j, 
which the defendant rested his motion, was the mis- apunst 
conduct of the foreman of the jury, who tried the attSnTey" 
cause ; and to support this, sundry affidavits were couTcteZ 
produced in order to prove he was prejudiced ^y*^- 



against the defendant ; and that he gave evidence ment was 
to the other jurymen,after they retired to their room, mldTb^ 
without being sworn as a witness, or giving the de- luonJci!!* 
fendant an opportunity to cross-examine him. All *." *^" *<^ 
the circumstances, however, detailed in these affida- certkin pa- 
vits, were loose random declarations of the different poSitt?on 
jurymen to other persons, after they had given in, f„f^ere 
and assented to their verdict in court. delivered 

.<«... to plain- 

ly in consideration of the suit bein^ dropped. The case, however, remained 

u , .°^^*» "^^ ^*« <^«d ^•^ tn*l i when defendant not beiny prepared, 
the plamtiif recovered a large «um of money. New trial granted. The loose, 
xandom declarations of jurymen after giving and assenting to their verdict i^ 
openconrt, cannot be admitted to shew that one of them waa prejudiced agwnst 
•ne of Ac parties, and that he had giycn evidence after they retired, without 
kavmg bten sworn as a witness. 
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M^TsY^ Bat, J. I am df opinion that the motion i» A 
wr>^>^ new trial in this case ought to be rdiised. It would 
PsiGB be a most miiSchievous and dangerous thing to suffer 
moLYAiw. verdicts to be overturned, o^ set &^e, upon the 
loose, random declarations' of jurymen, after they are 
discharged, (not on oath,) to third persons, concern- 
ing the circumstances upon which they made up 
their verdict while they were on oath, previous to 
their delivering in their verdict into court. It 
would open such a door for tampering with weak 
and indiscreet men, that it would render all ver- 
dicts insecure : and, therefore, the law has wisely 
guarded against all such after declarations, and has 
considered them as unworthy of notice. Indeed, 
so cautious is the law upon this subject, that the 
court will not receive even the affidavits of the ju- 
rors themselves, to imj^each their own verdicts, af- 
ter they are delivered in, and recorded in court* 
In the case of Ayktt vs. Jewell^ it was determined 
that a subsequent confession of some of the jurymen 
to the defendant's attorney, that the jury drew lots 
to determine their verdict, should not be received 
as a ground for a new trial. (2 BUick. Rep. 1299.) 
So also in the case of Vaise vs. Delaval, upon a mo* 
tion for a rule to set aside a verdict upon an affidavit 
of two jurors, who swore that the jury being divided 
in their opinion, tossed up, and the plaintiff's friends 
won ; the court refused to receive such an affidai^it 
from any of the jurors themselves. But in every 
such case, the court must derive their knowledge 
ih>m some other source. (1 Term Rep. 11. Barnes ^ 
438. 441. 2 Morg. Ess. 48, to die same point, 
6 Bac. Mridg. 669.) See also Duestoe^s case for 
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murder^ (1 Bay^s Sep. 374;) where the same doc- ^^^^^t 
triue. is laid down. v«^v^>i«/ 

Pbicx - 

r. 

Justices Brevard. Colcock. Gbiukk and Smith McUtaiv. 
eoncu]T|[»d. 



CojL0]iBiA> JVovember Term, 1814. 

Joseph Davis^ et ml. 1 Witherspoon & 
Legated c/Thos. Port, i Blanding, far the 

vs. > Motion. 

The Legatees of 
Mrs. Frances Port. J Daniel, Contra^ 

Petition for Probate. The certificate of Harllee, '^^ i^^e- 
0i4inary of Marion District the ord;. 

nar} upin 
a will in < 

October 5t|u 1812. At an adioumed court of Or- ^ommon 

form can- 

dintry, hdd this day, at Marion court-house, to have not, after 
the will of TJios. Port, proved in due and solemn form be contra- 
of law. The legatees of Mr. Thos. Port, having Y^^l 
appeared by their counsel ; and the legatees of Mrs. ^ proje 
JP« Port having also appeared by their counsel, all the solemn ' 
parties being ready for trial, the court proceeded ^^™' 
to die same. 



The will of Thomas Port was then offered to be 

proved by fVm. Bellone, one of the subscribing 

Sritnesses to the same ; but the counsel for the lega- 

64 
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NovTsii! ^^^^ ^^ ^^' ^^^^ objected, on the ground that the - 
v^r-x^^w same paper had been propounded, as the wili olf 
S^fl?\ic- ^^^^^www Forty and rejected by the court of Ordina- 
•• ry, in 1777 : and to support this objection a cferfi- 
' mtcs was produced, signed by the ordinary of the 
state, directed to Francis Button and Samuel M. 
Smithy or either of them, to take tlie depositions of 
the witnesses to the said will. Upon the dedtmusy 
there was an indorsement, signed by Francis Button^ 
purporting to be an affidavit of the witnesses, that 
the 8aid ITwrnas Port was not of sound mind and 
memory, at the time of his executing the said will. 
This affidavit was not signed by the witnesses. The 
counsel for the legatees of Mrs. Forty also produced 
letters of administration of the estate of TTiomas Forty 
granted by the said ordinary to Mrs. F. Fort and 
Bejamin Fort, in March 1777, after the date of the 
dedimusy aforesaid; as further evidence to prove that 
the Court of Ordinary had refused to admit the said 
paper as a will. The counsel for the legatees of Mrs. 
Fort produced, as further evidence to prove that 
the Ordinary had adjudged this case, the following 
indorsement on the dedimuSy ^^ not proved.'^ The 
oounsel for the legatees of Mrs. Fort contended, that 
inasmuch as the will of TTiomas Fort had been re- 
jected, when offered for probate in common form 
the legatees were now barred, by lapse of time, from 
proving the will in solemn form of law : and of this 
opinion was the Ordinary. Whereupon the legatees 
of JTiOfnas Fort appealed. 

■ 

The case was tried before his honour judge Smithy 
at Marion court-house. 
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The proceedinG:^ which were had before the Op- ^,®™"';f» 

^ y>, Nov. 18X3. 

dinary^ were certified to the courts and Mr. fVith- 
trspoarif as attorney fop appellants^ tendered the fol- ^^^ 
lowing issue^ to wit : ^' That the said Thos, Port 
had duly made and executed his last will and testa- 
menty and that the same ouglit to be admitted to 
probate :'^ but the counsel for the legatees of Mrs. 
Party refused to join in this or any othep issue to 
the jury. The case was called^ and Mr. Wither- 
spoon stated this refusal to the courts and insisted on 
his right under the act to submit this case to a jury. 
His honour overruled the motion of Mr. Wither- 
spoon; and he then stated to the courts (as he had 
done to the Ordinary,) that he was prepared to 
prgve the due execution of the will, by one of the 
subscribing witnesses, (the other two being dead;) 
and also the sanity of the testator, by three other 
^feinterested witnesses; that the witnesses to the 
uiU had never been sworn to the affidavit which 
was indorsed on the hack of the dedimus ; (none of 
the witnesses names appear to the affidavit ;) that he 
held in his hand a lease and release of a tract of 
TfgHsAy which the testator hail executed, the lease 
bearing date the day of the date of the will, and the 
release the day after; in which deeds Frances Port^ 
the wife of Thos. Port, joined : and Benj. Port^ 
the brother-in-law of the said TTios. Port^ was a sub- 
scribing witness; nor has the validity of the said 
deeds ever been questioned. It was further urged, 
that the appellants were infants, at the time the will 
was said to have been rejected, and had no notice 
flmt the win was rejected ; and that under the will 
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ConjKBM, of their uncle, Thos. Port, they took no estate until 

Nov. 1814 , , , •T.-. ^ -n 

s. - ' N«^ the death of Mrs, Frantes Port^ which happened in 
Davm the year 1811. The court refused to hear any tes* 
IT. ' timony, and confirmed the decision of the Ordinary; 
Poet, 8tc. ^^^ which judgment Mr, Witherspoan appealed. 



Brevard^ J. It has been contended that diere 
was no legal evidence before the court, that the wit* 
nesses to the will liad ever been examined^ touching 
the execution thereof ; or that the will was ever re* 
jected by the Ordinary. 

It is not material to enquire, whether in the year 
1777, the Ordinary was authorised to issue a dedi* 
mfisy to take the examination of witnesses respecting 
the execution of a testament ; or what was the pro- 
per mode of proceeding, at that time; also, the exe* 
cution and return of such a power, or commission. It 
is sufficiently certain that the will was before the 
Ordinary, and was rejected, or not admitted to pro* 
bate by him. This is clear from the fact that letters 
of administration, as in the case of intestacy, were 
granted, which would not have been done, if the 
will had not been rejected. What the proof was, 
upon which the Ordinary decided, does not clearly 
appear, as there was no regular record of the pro- 
ceedings produced, and it did not appear that bet- 
ter evidence was in the power of the parties to pro* 
duce. But the granting letters of administration is 
an admitted fact, from which we must conclude that 
the Ordinary had declared in favor of intestacy* 



» 
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TtoB was a judicial act of a court having competent coLimBxi, 
authonty^ and must be deemed conclusive^ till repeal- s^^v->«^ 
ed by competent authority : and a court of common ^*7". 
kw has no right to admit evidence to impeach it. It v. 
is to be Remembered that this is a question concern- ^*^' ^' 
ing personal estate, the administration of. which be- 
longed to the court of Ordinary. As to real estate^ 
Ae Ordinary has no concern with it ; and ^ ifiill of 
lands is not to be proved or rejected before him. 

The decision of the Ordinary, in 1777, however, 
was in common formf and all persons interested were 
not made parties. If the decision had taken place in 
solemn Jorm^ it is admitted that it could not now be 
a subject of dispute. It has indeed been contended, 
that the refusal of the Ordinary to admit a testament 
to probate, does nnt stand on the same ground as ai^ 
admission to probate ; and that in the first case the 
decision may be controverted at any time after a 
lapse of thirty years and more. But I can find no 
authority for this distinction, nor any reason for it. 
It has also been contended^ that the decision of a. 
court of Ordinary according to common form, may 
be disputed after thirty years; even after forty 
years ; and 8 Vtn. Abr. 168. was cited to maintain 
this point. Vtner quotes " M$. Tab. Feb. 24, 
^^ 1726 — will set aside, after forty years possession 
^^ under ity upon account of tiie insanity of the de-^ 
'^ visor ^ and although in prejudice of a purchaser.'' 
It is not said that the will was set aside by the 
spiritual court. The will must have been of real 
estate, and set aside in equity. « 
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SwinbumCf in treating of the two forms of pror- 
ug testaments, Bays, that " the difference of form 
' wnrketh this diversity of effect; namely, that the 
' executor of the will proved in the absence of them 
' which have interest, may be compelled to prove 
*' the same again in due form of law. And if the 
" witnesses be dead in the mean time, it may en- 
" danger the whole testament, especially, if ten 
" years be not past since the probation, where the 
" necessary solemnities are presumed to have been 
*' -observed, &c" % Swinb. Part 6. Sect. 14. 

It is probable the word ten (in figures,) may have 
been mistaken for 30. All other authors agree on 
this point, that a will proved in common form only, 
may be questioned at any time within thirty years 
next after. Godolph. 62. 4 Burr. EecL & 207 
Lovelass,2l2. TollSect. 10. iSatt. 153. Stra.4Sl. 
Cowp. 322. 7 Sep. 125. ^c. More than thirty 
years elapsed, after the decision of the Ordinary in 
this case, be&re any attempt was made to contro- 
vert it. 

An appeal might have been made within the time 
allowed for that purpose. This was not done ; and 
therefore, when the will was offered to be proved in 
October, 1812, the Ordinary acted property in re- 
fusing to admit the same. 

The counsel for the appellants tendered an issue in 
the district court, viz: " That Thomas Port duly 
made and executed his last will and testament, and 
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that the same ought to be admitted to probate/' Novjfsi*. 

f The appellees refused to join issue ; the judge n-^t-v^v.^ 

refused a rule to compel Uiem^ aad confirmed the J^"j^^ 
decision of the Ordinary; The appellants rely on the t- 
act of Assembly, of 1799; which enacts, ^* That if any 
'^ person or persons shall think themselves aggrieved 
^^ by the judgment, sentence, decree, determination, 
'^ denial or order of any of the courts of Ordinary, 
^^ it shall be lawful for such person or persons to 
^^ appeal therefrom, to the Court of Common Pleas, 
^^ of the district in which the said court of Ordinary 
^^ shall be holden, within twenty days next after 
^ such judgment, sentence, &c« shall have beea 

" ^^ given/^ And the court of Common Pleas are 

enjoined to hear and determine such appeals, ac- 
cording to the practice of the county courts : ^^ And 
^^ all matters of fact shall be tried by a jury/' The 
act of Assembly authorises an appeal from the deter- 
mination of the Court of Ordinary. The party ag- 

^ grieved was entitled to appeal. It was heard and 

determined by the court of Common Pleas. But 
the appellant could not appeal from the decision of 
the Court of Ordinary in 1777 : and if he could, he 
would not be entitled to dq so under the act of As- 
sembly of 1799, for that act limits the time for ap- 
pealing, to twenty days next after judgment, &c. 

But it has been insisted, that the appellants were 
legally entitled to a trial by jury; and that the 
court of Common Pleas ought to have directed the 
issue tendered to be tried. To have done this^ • 

would^ in my opinion^ have been travelling out of 
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Vt^'Su. ^^ natter before the court. The matter of Uie ap- 

'^^■'"•^ peal was the decision of the Ordinary ef Marion 

tf o^'kc. District, whose decision was, that the objection to 

" y. hearing evidence in probation of a wiD, whidi bad 

* been refused admisaon to probate, in 1777, was suf- 

law : and thfU after thirty years, the de- 

n of the Court of Ordinary, rejecting the 

nis not liable to be controverted, it was 

of law, and not of fact It was indeed 

I, tfiat the will bad not been ref\ised ad- 

I [Hvbate, but no issue was tendered upon 

t. The appeal was not made on that 

hough that ground was involved in the 



To luve directed the trial of the issue tendered, 
would have been admitting evidence to impeach the 
judicial act of a competent tribuoal. The determi- 
nation of the court of Ordinary, in 1777, ought t* 
be considered concluuve, till repealed. 

If the bet, that such a determination was made, 
had been denied, and an issue had been tendered, 
with a view to try that tact expressly^ the case might 
require further consideration. But that fact appears 
to be conceded in the brief, though not in explicit 
terms ; for the grounds of appeal are, that the witnes- 
■es to the will were never examined as to its execution; 
^that the legatees were minora, and not barred of 
their rights by length of time ; that the will was not 
rejected according to sc|emn form, and after notice 
to the parties concerned. 
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As to the limitRtion of time, 1 can find no author- S**^™**^ 

» . . . • - Nor. lew 

Ity g^^ng Any countenance to an exception m favour \^^^>r>f^ 
of minors, allowing a testament, proved or rejected ^^'•. 
in commcm fom, to be contested, or tiie decision of f>. 
a court of Ordinary theKon disputed, after a lapse ^* 
of thirty years. I conclude that there is no legal 
foundation for such an exception ; and 1 can discern 
no reason why there should be any. I am of opin- 
ion the motion ought to be refused^ 

lustices Smith, Bat, and Qbimkb concurred. 



CousocK, J. In this case I have the misfortune 
to diflin' from my brethren. I am of opinion that it 
new trial should be granted. A branch of the case 
was ti4ed bdbre me at Marion, in which an action 
was brought for the recovery of the lands devised in 
the will; on wt&di occasion the evidence stated in 
the brief, together, with some other evidence not 
Btnted therein, bot v^ry Strang in its naturCf esta,b«- 
liahed in my mind the foilowing facts : That 'the 
testator was of sound mind at the time he eicecuted 
kin win ^ timt the Ordinary did not decide on the 
oattse ; and that the whole was a trick of those in* 
terested in the destruction of the will, to produce 
that effect ; the legatees and present appe^ants, be* 
ing ttinors at that time. It was contended that 
granting letters of administration, and the memoran- 
dum on the back of the will, prove that the Ordinary 
did determine on its validity^ But when all the 

etrcuBMrtanees 4)f the case are taken into coiasidera* 

65 
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NotTsu' ^^"^ ^ think myself warranted in^drawing a differ- 
s,^^*->r^%^ ent conclusion. At that time there was but one Or- 

S «7 &c. ^^"^^y ^^ ^^^ ®^t®> *^d *^« resided in Charleston. 
u. When the validity of a will was to»be determined, 
' ' he sent a dedimus protestatum to some persons, re- 
siding in the neighbourhood of the witnesses, who 
examined them, and sent their examination to the 
Ordinary. This mode of proceeding was adopted 
in the present case^ and the paper purporting to be 
an affidavit, was returned. Can it be believed, that 
any man of business would decide on the validity of 
a will upon such incomplete evidence ? I can not be- 
lieve it. But it is asked, why then grant adminis- 
tration? Because the party applying for the admin- 
istration would make the necessary oath, and the 
Ordinary may have conceived that he could do no 
more, and therefore viewed it as a case in which no 
will had been made. This is however & conjecture, 
and I do not deem it necessary to say what was the 
inducement to the act, but to decide on the character 
of the act itself ; for we daily meet with absurdities 
that we cannot account for. In fact, it is in the nature 
of absurdities not to be accounted for. The facts 
themselves prove that there was no foundation for 
the decision ;^ nor do the words ^^ not proved,^' im- 
port a decision; we know not when they were made, 
whether before, or after having received this incom- 
plete evidence attached to the dedimus. Bellune, 
the witness sworn before me, and the only survi- 
ving witness to the will, deposed, that the paper J 
called an affidavit, had been handed to him about 
the time it was written, and that after reading the 
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contents he refused to sign it ; that an attempt was ^®y™*^* 
made to explain its meaning, but, the explanation v^^-v-v^ 
not being satisfactory, he persisted in his refusal. I ^^^\^ 
will^ however, suppose for a moment that the Ordina- «^. 
ry had decided, and nevertheless the case ought to 
be reviewed. Authority was produced from 8 Vin. 
p, 169. to shew that after a lapse of thirty years 
a will proved in common form of law, could not be 
questioned. I am not disposed to dispute this au- 
thority, but I do not conceive the case to be anala- 
gous to the one before me. There the will was \ 
proved as wills usually are ; the parties took under 
the will, and no reason is given why the validity of 
the will might not have been at first questioned. In 
such a case, courts will presume that all was done 
that could have been done. But can that presump- 
tion exist now, (supposing it a decision ?) For we 
have on the face of the proceedings, the foundation 
of the judgment ; from which it appears that the 
judgment was illegal and unfounded. It is not pos- 
sible to enact laws, and establish rules, which will 
embrace every possible case with equal precision. 
It is no doubt a good rule, that a decision, which 
has been in operation for thirty years, should not be 
disturbed ; but there certainly may be exceptions; 
Here the enjoyment of the property would not have 
been altered, by establishing the will iit first, for the 
testator had devised it to his wife during her life 
time ; and she lived until 1811. The rights of the 
present contending parties have never before con- 
flicted. The decision (if one) was made during the 
minority of the appellants, and such is the usual ef- ' 
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^.Tdu! ^^^ ^ decisions in courts of justice^ tiiat they may 
have Mpposed it inviolable. On the last ground^ 
however^ I think a new trial should have been grm- 
ted. For in the case of Fitzpatriek it was decided^ 
that although the parties consented, yet the lan- 
guage of the act being imperative^ the case of an 
appeal from the decision of an Ordinary must be 
to a jury. 




Columbia^ Mwember Thm, 1814. 

Wm. M'Colough ) CRESWELL^/br the Motion. 
David Cowan. \ Yancey, Contra. 

^TT%^ The defendant pleaded that the plaintiff was aft 
sB facts alien, &c. and could not convey lands, &c. 

thattfe 
weU 

piMdcd. Smith, J. To this plea the plaintiff replied gen- 
erally, that he had been naturalized, &c. and the de- 
fendant, without a rejoinder to. this replication, by 
which he might have brought the question before 
the court, whether defendant had been naturalized 
at the time he was to convey the lands, or not, chose 
to demur to the plaintiff's replication, and thereby 
admitted all the facts ; which being thus admitted^ 
there was nothing left to prove. The plaintiff had 
done all that he was bound to do, and ought to have 
had judgment on the demurrer. I am, therefore^ 
of opinion that the judgment on demurrer ought to 
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Coi'VMBIlf 



be reversed, and that judgment be for the plain- Nov.iau! 
tiff. 



XOUGB 



Justices OBIHK1&5 CoLCocK, and Bay concurred, ^^^l 



Cewjui. 



Bbbvabd, Contra. 



Columbia, Mwember Term. 1814. 

Thb State "| Johhsok^/w the Motion. 

vs. [ 

Samuel Wbight, jHooBBB, Contra. 

and others. J 

Indictment for nuisances, by intruding on the ^T^"*^ 
streets of York Village, and building piazzas in front ^^*^ 
of their dwelling houses. defendant 

18 acquit- 
ted. 

The jury in this case, contrary to evidence, ac- 
quitted the defendants. This was a motion, by the 
solicitor, (Mr. Johnson) on behalf of the state, for a 
new trial, on the ground of its being a verdict 
against law and evidence ; who contended that if the 
verdict had been against the deCendants, and if it 
appeared that such verdict had been clearly against 
law and evidence, the court would most unquestion- 
ably have ordered a new trial— or if a case had been 
tri^ between citizen and citizen, and a verdict had 
been given either against law, or evidence, a new 
trial would be granted as a matter of right. And 
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S?'^o,^' he observed that be saw no good reason why the 

NoT.1814. ^ u j# 

same rule should not hold good between the sjCate 
and the citizens. The scales of justice ought to be 
equal between the state and the citizens^ as well as 
between two individual citizens ; otherwise the 
state would not have the same justice done to its 
prerogatives and public rights^ which are rendered 
to those under its jurisdiction. 

In reply^ it was argued that this point had been 
determined in this court some years ago^ in a case 
brought up by Mr. Solicitor Starky froin the district 
of Edgefield^ where a verdict was against the state 
in opposition to very clear testimony^ but a new tri- 
al was refused by all the judges ; that the same point 
was not now open again for debate^ otherwise there 
would be no end of c|ses in this court. 



Bay^ J. Upon the argument in this case^ I con- 
fess I had a strong leaning in favor of a new trials 
Qn the strong ground of mutual and reciprocal jus- 
tice ; and the case from Edgjieldf ^vSl not appear to 
me to come fully up to this case, for that was a lar- 
ceny ; and it is a maxim of law that no one shall be 
tried twice for the same oiTence^ or his life or per- 
son brought again into jeopardy^ where there has 
once been an acquittal. 

This^ however^ is the case of a misdomeanor^ in 
iBvhich neither the life nor body cad be called in 
question ; only a pecuniary fine^ and probably ira- 
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^ ptisonment till the fine is paid. I was, therefore, ^•'^JgJJ^ 
lAider the impression that a greater latitude might v^^^v-^w^ 
be allowed In this latter case, than in eases of felony. ^*^''' 
But upon looking into the cases in the books, I find ^^'"^ 
tiiat the same rule holds good in all cases upon penal 
statutes, and upon indictments, and informations for 
misdemeanors, as well as felonies. 

In the case of Seemaur qui tarn vs. Day, Str. 899. 
an action on a penal statute, the jury found a verdict 
for defendant, contrary to the direction of the judge ; 
a new trial was moved for and refused, on account of 
the action being a penal one. 1 Bum. 316, to 
same point. So also on the statute against horse-ra- 
cing, jury found a verdict contrary to evidence, yet 
on motion for new trial, it was refused. 2 Str. 
1238. 6 Bm. Tit. Trialy 647. So also upon in- 
dictments and informations for misdemeanors, the 
same rule of law prevails. 6 Bac. Tit. Trial, 675. 

If the defendant on an indictment or information 

have been accquitted, the court will not grant a new 

trial, notwithstanding the verdict were contrary to 

evidence. 1 Sid. 154. Lard Raym. 63. 12 
Mad. 9. 

A new trial was moved for after an acquittal in 
an indictment for a libel, because the verdict was 
against evidence. And by the court, ^* a new trial 
ought not to be gi-anted, after an acquittal in a 
criminal case, unless the defendant has been guilty 
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^•'^g" 4; of unfair practice.^^ Salk. 646. TTie Xing w. 
-^ — ^ Bear. 

So ako in an information for a JRiot, where de- 
fendaat was acquitted^ a new trial was refuaed^ al* 
though the verdict was^ in the opinion of the judge, 
contrary to eiidence : because it did not appear that 
the verdict was obtained by any unfair practice of 
the defendaAt. 1 ShaWf 336» 12 Mod. 9£ac. tiL 
TriaL 675. 




ii 



For the reasons above given^ and upon the au- 
thority of the foregoing cases^ I am against a new 
trid in the case under consideration : and the more 
especially as no unfair practices have been alleged 
against these defendants* 



AH the Judges concurred* 
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Columbia^ JVovember Term^ 1814. s^-y^J-' 

Boat- 

BoATKiGHT & Glaze 1 Chappell, for the a^Jj^ 

vs» f Motion. ^' 

S. E. M. WiNGATB, Surv. ^ Stark, Contra. fcc'"^*** 

and Administratrix of Ed- 

UHMrd Wingate. 

This was an action on the case, brought by the ^^^e- 
plaiQtiffs, to recover the value of a saw^gin> sold by ^^V'^^ 
them to J$dv>ard Wingate in his life time. To wife pre- 
this Ae. defendant pleaded ^' plene administravit,^^ n^"ia^e, 
to which there was replication of assets beyond those ^J^^^^^ 
eontained in the plea, upon which issue was joiusd ; the wife's 

_ 1,. ..1. . «.» in fortune, » 

and to estiibhsh the replication, Richard Browny reieasedby 
the father of the defendant, was called, who proved r,,^"*'' 
that the 4efendant, S. E. Wingate^ before and at ^^^ili^' 
:^e tjiw^ of her intermarriage with the intestate, was of mar- 
.^Qtitled f t(9^ as^ possessed .of a number of negroes, tiementa 
i To rebut this evidence, ar marriage settlement, made aerksi* 

and executed bietwyeen the defendant and intestate |fop««- 

J 1 . • live* 

jl^efQre their intermarriage, was produced, dated the 
27th April, 1805, and recorded in the register's of- 
fice, in this district^ eajrly in June, 1805, and be- 
fore the intermarriage. of the parties ; to which two 
objections w^re made : 1st, That tjlie deed upon the 
said intennarriage became null and void ; and 2^, 
Thatit was Cra^ud^llent cind void as to the creditors, in- 
asmuch as it was. not recQrdedin the secretary's office : 
whic£ l^t objection was ^uppprtedby the court ; who 
left it, however, tp the jury to say whether they could 
support this deed, in violation of the acts of Assem* 

66 
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CotunBTA bly, which declared deeds of this sort tx) be fraudn- 

Nov.1814 , , . , , ,. o c .« 

lent and void, asio the creditors, &c. &c. if not re- 



BoAT- corded in the secretary's office. Whereupon the 
etal. jury found for the plaintiffs, with one hundred and 
vfivoxn, ten dollars damage, and that the defendant bad as- 
^^' sets sufficient to pay the said datbages. Whereupoa 

the defendant moved for a new trial. 



CoLcocK, J. On the first ground, I am clearly 
of opinion that the marriage was a release at Ifiw, 
of all contracts existing between the husband *and 
wife before marriage ; but the court of equity would 
perhaps, under circumstances, enforce the contract^ 
and consider the husband as a trustee for the wife. 

The second ground involves a question of great 
importance to the community. It is contended that 
by the act of the 8th March, 1785, all marriage set- 
tlements are to be recorded in the secretary's office^ 
or be void, and that this settlement, not being so re- 
corded, is consequently void. Since the passing of 
that act, there have been several acts on the sub- 
ject, of which I shall hereafter take notice, but 
which I do not think can effect the question. The 
point will be determined by the construction given 
to this act, and the act of the 17th of March, pas- 
sed at the same sitting of the Legislature. I cannot 
conceive that there is any thing in the act of the 8th 
March, which warrants me in determining that 
marriage settlements, made subsequent to that time 
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should be recorded in the secretary's office. The ^oiTOBii^ 
words of the act are, *' all and every marriage con- v.^->o^ 
tracts deed, or settlement now actually existingy ^®^»- 
after being duly proved, shall be recorded, or etai. 
lodged in the secretary's oflice, to be recorded on, wmeAT*, 
or before the 1st September next/' and ^^ all that ^^' 
shall hereafter be entered into for securing,' &c. &c. 
shall within three months after the execution thereof 
be duly proved, and in like manner to be recorded; 
excepting such as shall be lodged or recorded in the 
said office." The construction I give to these words 
is this : all marriage settlements now existing shall 
be recorded in the secretary's office by the 1st 
September, and all that shall hereafter be entered 
into shall be recorded, some where ; leaving it to 
the parties to determine where; as most probably 
the nearest place of recording would be naturally 
resorted to. And this construction is warranted, as 
well by the language of the act, as by the existing 
state of tilings at that period. In the first place, it 
is warranted by the language of the act of the 8th 
March ; for what meaning can be attached to the 
exception contained therein, upless this construction 
be giveA ? all hereafter to be made shall be record* 
ed somewhere, except such as shall be recorded 
here. This is plain and intelligible; but those 
who contend for a different construction must make 
the act speak this language, ^^ all (marriage settle- 
ments,) hereafter to be entered into, shall be re- 
corded in the secretary's office, except such as shall 
be recorded or lodged in the secretary's office 
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NovT«"u * ^^*^*^ ^ absui^ And uiimertnSilg. If the act Had irf- 
\^^v^>w tended that all^ hereafter to be made^^ should be #e* 
Mffilr corded in the secretary's office^ how easy would it 
^ «/. have been to say, " that all hereafter to be made 
y I noini* should be recorded in the said office, within three 
months from the date of the exectttidn thereof •'' But 
if any objection should be made to this construction, 
it must cease when we turn to the 47th clause of the 
tounty court act, passed on the 15th March, during 
the same Sitting of the Legislature. By which the 
elerks of the several courts, thereby established, are 
required to transmit, twice in every year, to the sec- 
i*etary's oftce, there to be recorded, a memorial 
of marriage settlements, which shall have been prov- 
kA and recorded in their respective courts. Let us 
now turn oulr attention to the state of the country at 
diat time; a long and arduous stru^le (or our liberty 
bad been but a short time before concluded ; during 
which little or no attention had been bestowed on 
the civil concerns of the country. The upper coun* 
try had greatly increased in population ; and there 
trere very few courts, and no places for recording 
papers established. Some amendment in the police 
of the npper country^ was beccnne indispensably ne- 
cessary ; and this was intended to be effected by the 
eounty court act. Courts were established, and the 
clerks thereof appointed recorders ; by 23d clause 
p. 314. all deeds and conveyances are required to 
be recorded in the respective conntieB where the 
property shall be, by 45th clause : and, lastly, by 
the 47th, the clerks are required to tiimsmit a me-- 
morial to the secretary's office^ as a place of general 
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hifennation (ot the citizens of the coufttyi where ^''J^j"' 
fhey might ftseertain the incumbrances^ on toy pro • s«^-v%^ 
pcrty offered for ^Te or mortgage. When these courts f^^^^ 
were abolished^ the act, 21st December, 1799, «< a'- 
transferred the power of recording and the record WniMM» 
to the respective cotirts, as established by that act. ^^' 
Some comment was. made on the act of 1792, which 
recites the act df '85 ; but that act cannot apply to 
this case, for it relates only to those settlements 
which existed, and were of legal force and operation^ 
at the time of the passing of the act of 1785. Add 
to all this the general opinion that has prevailed, (I 
think I may say among all classes of men,} as to the 
mtaning of the acts, such deeds have been uniform- 
ly recorded in the county or district, where the par- 
ties lived. I am of opinion the recording in this 
case was good. But the deetl not being eftectual 
in law, I am against the motion. 



Smith* J. By the act of the Legislature, passed ou 
the 8th March^ 1785, it is expressly required, that 
msirriage settlements shall be recorded in the secre- 
tary of state's office : and by a clause in the act pas- 
sed the 17th of March, of the same year, and during 
die same session, and of course by the same mem- 
bers, it is said, that a memorial of marriage settle- 
men^ &c. Ac. shall be registered in the secretary's 
office, &c. and in the latter part of the clause, as if 
by chance, it is expressed in the words, following : 
^^ And the derks of all^ and every of the coanty 
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goLvvBiA courts, within this state, are hereby required, twice 

s^00^sr>^ in every year, &c, &c. to transmit memorials of all 

Boat. such deeds, &c. &c. as shall have been proved and 

§i oL recorded in their respective courts, the preceding 

WwoATi, ^^^^ y^^9 ^® ^^^ secretary's office, to be there regis- 

**• tered as aforesaid/' But in this act, there is not a 

single word requiring that they should be recorded 

in the county courts. Nor is there a single sentence 

. -» or word that operates to repeal this act of the 8th of 

/ March. Acts in pari materia^ must be construed 

with a reference to each other. This is the rule ; 

but, before it can apply, there must be something 

whfereon it can operate. An accidental word, or 

half sentence cannot be in pari materia^ nor do I 

think it easy to account for this latter clause. But 

the first act, which is positive, ought upon no rule of 

construction to be impaired, much less abrogated, by 

;ii few unmeaning words. 

The act of 1792, on the same subject, if it bears 
on the case at all, would go to support the act as far 
as legislative construction could weigh of the 8th of 
March. As to the consequences which would result 
from this construction,, it is .not for the judge to say. 
Let those who have incautiously recorded their mar- 
riage settlements in the county courts, make the best' 
of it. I am, therefore, of opinion, that the rule ought 
to be discharged. 



Brevard, J. In this case two questions are sub* 
mitted to the consideration of the court. 
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Ist^ Whether tlie articles of marriage settlement^ Colvxbia^ 
entered into by the intestate, with his wife herself, ^''^'^^^^' 
dum sola, became void^ by their subsequent inter- boat- 
raarriage? and, J^' 

V. 
^^1116 ATI 

2d, Whether the deed of settlement, or marriage &c. 
contract, not being recorded in the office of the sec- 
retary of state, was therefore void as to creditors? 

As to the first point, it seems to me jthat the con- 
tract was released % the subsequent marriage of the 
parties to it. 

Let us now enquire what at*e the rules of law 
^hich apply to and govern this question. 

By marriage, the husband and wife become one 
person in law. Her legal existence is suspended ; 
and all compacts made between them while single, 
generally speaking, are avoided by the intermar- 
riage. Co. Lift. 112. Cro. Car. 551. 1 Bl. Com. 
A4Si. 

Articles entered into before marriage with the 
woman herself, and not with a trustee on her behalf, 
will be decreed to be executed by a court of equity : 
But at law, the subsequent intermarriage amounts to 
a release of the contract. 2 Pentr. 343. 3 Wooddes. 
444. 2 Vern. 481. 

In the case of Milboum vs. Euart 4r ot/iers, 5 
Term Rep. 381. the wife, after the death of her 
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N* vTsu' h"^^>^^> was permitted to sue in a court of law, and 
s.r^-v^'s^ recover a sum of money due upon a penal hond^ 
Boat- yrhich was given to her by her husband* before tbeir 
w ai. marriage^ in contemplation^ and in consideration of 
WiseATB, the subsequent marriage. The money was intended 
^* lor her benefit if she survived himy and the bond was 

not payable by the husband^ but by his represent- 
atives twelve months o^ter his decease. It was held 
that the marriage did not extinguish the obligation. 
This case appears to have been decided partly on 
the authority of the case of Cage vs. ^etan, 1 ixurd 
Raym. 515. 

There seems to be a distinction between a trtistp 
and a legcd estate. The particular tenant of a trust 
estate cannot bar a contingent remainder. Of a 
trust estate the husband may be considei^ed as stand- 
ing seized. And where the trust is not to be executed 
by him^ but by another after his deaths upon a con- 
tingency which • may never happen^ I can see no 
necessity for resorting to a court of equity after his 
deaths in order to compel the performance of the 
contract. The contract may be considered as ex- 
isting during the coverture^ but so as not to impose 
any duty or obligation on the husband, or any thing 
to de done by him in his life time^ by way of per- 
forming the oontraet. The .contract is not void by 
the subsequent marriage^ but remains valid as a 
trust, which may be protected by^a court of equity. 
After the death of the husband, the equitable claim 
of the obligee is converted into a legal right, which 
a court of law may enforce. This is the only way 
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in which I am able to reconcile the cases adjudged Comthbia, 
at law en this pointy with the general doctrine ap- s^^^-^^r^^' 
plicable to the subject. ^^^'^' 

^ •* moBT 

If a man marries his debtor^ the debt is gone. vihoIt*, 
Co. Litt. 264. 6. The personal estate of the wife ^^* 
rests instantly on the marriage, in the husband. It 
is considered as a gift to him, or a purchase by him, 
in consideration of marriage : or rather it is because 
the wife can have no separate property of a per- 
sonal nature, resting in herself, during the cover- 
ture ; for husband and wife are but one person in 
law. So, choses in action belonging to the wife 
nay be reduced into possession by the husband dur- 
ing the coverture, and become his property. Co^ 
Litt. 351. b. 

In the case of a bond given to the wife before 
marriage by the husband, payable after his death, 
the debt is a chose in action, which the husband 
cannot reduce into possession, and, therefore, it be- 
longs to the wife as her sole property. In such 
case no rule or principle of law is infringed, by al- 
lowing the debt, or obligation to subsist, notwith- 
standing the subsequent marriage of the parties, 
and to be recoverable by the wife, or her repre- 
sentatives, after his death. But not so in a case 
like the present. The property in the slaves in 
question (the legal estate) must reside in some per- 
son duriug the coverture. In whom did it rest in 
this case? Certainly it couM not abide in the wife. 

It would be repugnant to the law of marriage to 

67 



530 JUDICIAL DECISIONS IN THE 

CoKTnirBTi suppose SO. She could have no separate estate in> a 

Nov.1814 '^'^ , , , o. ,3 L 11 . 

v^^-v^*w personal chattel. She could not hold the property 
^^^T- in trust for herself : and if she could^ yet the legal 

SIOHT 

etal. estate would be in the husband. If it vested in the 
wuroATB, husband on the marriage, as it clearly did, then 
^^* what estate did he take at law? An absolute un- 

conditional estate. 

It has been said, that the contract created a trust ; 
and that the husband must be regarded as a trustee 
for his w4fe. In equity, I am of opinion, it may be 
so considered ; and upon application to a court of 
equity, and all parties interested being before that 
court, the widow of the intestate may be completely 
relieved : provided there is no fraud or laches, which 
ought to exclude the equity of her claim. But in a 
court of law, the claim of the wife must be exclu- 
ded ; or rather it cannot appear to have any legal 
foundation. If it has, any foundation at all, it is 
merely equitable. Upon legal principles, the con- 
tract was extinguished by the intermarriage, so far 
at least, as respected the settlement of the negroes 
on the wife. To have attained that object, it was 
necessary that a trustee should have been interposed 
in whom the legal right of the property meant to be 
settled, might have vested. Why is it usual to 
convey property in trust, in this way, if it be not 
necessary ? Precedents are said to teach and illtis- . 
trate. Many precedents may be found teaching 
and illustrating this doctrine. 

9 

Suppose the bond in the case of Milboum vs. 
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Euart and othei-s, had been given to the wife by ^^'^'^su! 
some other person than the husband, could the Ims- s^->^>*-/ 
band have released it ? or could he have reduced it "®^Tl. 

RI6BT 

into possession? At Uiw, if a husband recovered ad- 
judgment for a debt of the wife, and die before ex- wiho'atb, 
ecution, the wife will be entitled. 3 Jltk. 21. 
Bond vs. Simmons. The husband, in the case of 
Milbourn vs. JSuart and others, could not have even 
sued and recovered a judgment, though the bond 
had been given by another. 

A husband may devise to his wife, for that does not 
take effect till after his death. Co. Litt. 112. So, 
a covenant, or contract, by a man with a woman, is 
not destroyed by their marriage, where the thing is 
future, to be done after the marriage, and after the 
death of the husband ; as to leave the wife worth so 
much. Hoh. 216. Cro. Jac. 511. 1 Com. Rep. 67. 
1 Salk. 326. Carth. 512. 

In the case of Cage vs. ^cton, 1 Ld. Raym. 515. 
which in 1 Cam. Rep. 66. is called Gage vs. Actouj 
the arguments of Turton fy Gotddy justices, by whom 
the case was determined, contrary to what Lord 
Kenyon was pleased to style, '' the flimsy and tech- 
nical reasoning of Zwrf Holt^^^ go expressly upon 
the ground that nothing was to be performed during 
the coverture, and that the obligation could not be 
sued during the coverture. 

The marriage was held to be only a suspension^ 
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coiuxBiA, and not an extininiishment of the debt ; because it 
v^^-Nr>^ was not to become due till after the husband's death* 
Boat. Xhis appeared by the condition of the bond^ which 
et ai. was parcel of the obligation. The cases which make 
WisoATi marriage to be a release of a debt, (they said) are 
^^* founded upon an absolute contract, and not upon 

such a qualified contract as the one before them. 

Lord Holtf on the contrary held, that the bond 
debt was extinguished by the intermarriage, because 
he considered it as a present debt ,* and the condi- 
tion, in his opinion, made no alteration. The hus- 
band, (he said) was to receive the money, and in his 
own right ; and therefore, he could not, at the same 
time, be the person bound to pay, ^^ and no inten- 
tion of the parties can alter the law.^' But, he ad- 
mitted, that where the wife has a right, or duty^ 
which by no possibility can accrue to her during co- 
verture, the husband cannot release it. The inter- 
marriage, therefore, will not, ex consequently extin- 
guish it. 1 8alh. 326. 

« 
The right of the wife in the present case, to the 

benefit intended by the settlement, was to accrue 
during coverture as well as afterwards ; and to give 
it effect, the observance uf it by the husband dur- 
ing the coverture, should have been enforced : or, it 
might have been necessary to enforce it. Therefore^ 
it might have been released by the husband, and if 
80, it was extinguished by the intermarriage. 

If this doctrine be sound, it is decisive of the mo- 
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tion, and in favour of the plaintiff in the present ^^^^^^J^» 
case. Vi^-v->^^ 

Bgat- 

, XIGUT 

But^ as it is desired that the other ques.tion sub- etai. 
mitted in this case may be decided^ I shall proceed wm^TK, 
to consider it also, and declare my opinion upon it. ^^' , 

It has been insisted for the plaintiffs that the deed 
of marriage settlement, though it should be regarded 
as valid, notwithstanding the marriage, yet ought 
nevertheless, "to be deemed and declared to be 
fraudulent in respect to creditors, and liable to the 
payment and satisfaction of the debts due by the 
party who made the deed, to all intents and pur- 
poses, as if such deed had never been made ;'^ be- 
cause it was not recorded, nor lodged to be recorded 
in the oflBce of the secretary of state, according to 
an act of assembly, entitled " An Act to oblige per- 
sons interested in miairriage deeds and contracts to 
record the same in the secretary's office of this 
state/^ passed the 8th day of March, 1785. 

The defendant on the contrary, contends, that the 
deed being recorded in the office of the clerk of the 
district court of Richland, entitled all persons inter- 
ested therein to every benefit which might have 
been claimed under it, if it had been recorded in the 
secretary's office ; and to maintain this ground, re- 
liance has been placed on the 47th section of an act, 
passed the 17th day of March, 1785, entitled "An 
Act for establishing county courts, and for regula- 
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CotuMfliA ting the proceedings therein.'' The section of the 
s.^^^>r>^ act relied on states by way of introduction to the en- 
BoAT- acting part, that to the end that persons who are in- 
ei al. clined to lend money upon the security of lands or 
WiweATi, negroes, or because purchasers thereof may more 
^^' easily discover whether the lands or slaves offered 

to be sold or mortgaged, be free from incumbrances^ 
be it enacted, &c." The enacting part requires, 
"That a memorial of all sales and conveyances, 
mortgages, marriage settlements^ deeds of trust, 
whereby any Idnds, or slavesj the property of any 
persons residing in this state, charged, incumbered, 
or passed from one person to another, shall be regis- 
tered in the secretary's office, in books to be kept 
for that purpose," 

And the act directs what such memorials shall 
contain. And it requires "The clerks of all and 
every of the county courts within this state, twice 
in every year, to transmit memorials of all such 
deeds, settlements, mortgages or other conveyances, 
as have been proved or recorded in their respective 
courts, to the secretary's office to be registered." 
To this section of the act is added a proviso, *' that 
nothing therein contained shall extend, or be con- 
strued to have any retrospective operation, or to af- 
fect any deeds or other conveyances theretofore re- 
gistered, or to be registered, as by law directed." 

In giving a construction to this act of assembly, it 
was supposed by the defendant's counsel, that the 
legislature intended to establish different modes for 
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the enrollment or registry of deeds ; and that in novTTsis' 
one section of the state, where county courts were v^-v-%^ 
not established, certain deeds were to be recorded ^^^^^ 
in the secretary's office ; and where county courts ^ ^'■ 
were established, the same kind of deeds and others, wuibavm, 
were to be recorded in the clerk's office of the sev- 
eral and respective counties. But this supposition 
appears to me to be wholly unfounded. The con- 
struction, therefore, which is bottomed upon it can- 
not be maintained. 

At the same time when this act passed^ county 
courts were not practicably established in any part 
of the state ; but by an act which .passed the 12th 
day of March, 1785, the whole state was divided 
into counties. The district of Charleston was divi- 
ded into six counties, and Georgetown was divided 
into four. Court houses were directed to be built 
in each county, in order that courts might be there- 
in held. A few days after the passing of this act, 
another act was passed for establishing county courts 
^^ in every county of this state.^^ In this last men- 
tioned act it contained the provision requiring the 
registry in the secretary's office of a memorial of 
aales^ &c. 

At the same session of the legisture, on the 8th 
of March, 1785, the act passed to oblige persons in- 
terested in marriage contracts, to record them in 
the secretary's office. I agree with the defendant's 
counsel, that all these acts are to be regarded as co- 
temporaneous, and that neither should have prece- 



S36 JUDICIAL DECISIONS IN THE 

notTsu* ^^^^^ ^y reason of the priority of its date. They 
\^^*'^>^'^^ were all passed at the same legislative session ; and 
^r^J^ the whole session must be considered as one day in 
^^' law. But I do not regard the latter act as in pari 
WiifffATi, materia with the first ; nor can I perceive any ne- 

&c 

cessity of construing it in any manner so as to re- 
peal, alter, or restrain the operation of the firsts 
The first was intended for the security of creditors, 
and to prevent fraudulent settlements to their pre- 
' judice. It was intended to oblige those interested in 
marriage deeds, to record them in the secretary's of- 
fice, in-order that creditors might have notice : And 
if they neglect to do so, (or lodge the deeds in the 
office to be recorded,) conformably to the act, the 
same are to be considered void as to creditors* 
and as if they never had been made. The section 
of the county court act, which is relied on, contains 
no provision and imposes no obligation, inconsistent 
with the requisitions of the former act. Can the 
apparent uselessness of the provision in this act as 
to the marriage settlements, operate a repeal of the 
former act, or a material alteration thereof. Ay im- 
plication? It would be most extravagant to sup* 
pose that it would. May not both acts asSvell stand 
together as independent regulations ? Let us inves- 
tigate this point. A preceding section of the county 
court act established the mode of proving and re- 
cording deeds for the transfer of real property ; they 
were directed to be recorded within a limited time, 
in the clerk's office of the county where the lands 
lay, &c. and if they were hot recorded, they were to 
be deemed void as to the creditors, or subsequent 
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parchiBisers. Then follows the section which is in no^^qw! 
question. It was Intended for the security of such ^^^^^^^^^ 
as might be inclined to lend money upon the security ^^j^^^ 
oi lands or negroes, or to become purchasers ^^' 
thereof, by giving them notice of all existing incum- wutqati) 
brances, in the mode prescribed by the act; that is 
to say, by a memorial of sales and conveyances, 
mortgages, marriage settlements, and deeds of 
'btist, registered in the secretary's officie. And the 
clerks of the county courts are required to transmit 
such memorials of the deeds recorded in their res- 
pective offices. But the act is only directory. 
No penalty is provided for neglect of duty. No 
conveyance can be impeached. The legal effect of 
a marriage contract cannot be questioned under this 
act, by any money lender or purchaser, for the de* 
fault of any clerk, or the neglect of any other per- 
son, in omitting to register any such memorial ; and 
yet money lenders and purchasers are those, ex^ 
pressly, for whose security the law was specially 
made. It was a law well intended, no doubt, but it 
could have no effectual operation to answer its de- 
sign. In some respects it was wholly useless and 
idle, as many other legislative provisions are. 

Aniong other deeds, of which memorials are re- 
quired, marriage settlements are mentioned. It can- 
not well be supposed that the legislature could have 
intended any thing so unnecessary and absurd, as to 
require the registry of marriage settlement deeds in 
Ae secretary's office far the security of creditors^ 

68 
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CoimiBTA ^en but a few days before in act was passed am* 
ply and effectually providing for t/ietr security^ by 
de<;laring null and void, all m&rriage contracts ta 
their prejudice, not fully and at large recorded, in 
wiKoiTs, the same office of the secretary of state. We ought 
^^^ not, where it can be avoided, to impute to legisla- 

tive bodies ignorance, absurdity or negligence* 
Here there appears no necessity to do so,^ except a 
small oversight in relation to marriage settlements^ 
in the act requiring memorials to be recorded in the 
secretary's office, of deeds registered in the counter 
» courts } which was unnecessary, as all sdch settle- 

* ment deeds were before required to be registered 
in full in that office. Nor^is there the smallest ne- 
cessity for resorting to the construction contended 
for, arising from the unfounded presumption that' 
the legislature by this provision of recording memo- 
rials, intended to restrain and modify the extent and 
operation of the act first passed in March, 1785. It 
cannot be fairly expounded to mean any such thing. 
It was evidently intended for the exclusive benefit 
of purchasers, and those who might be inclined to 
lend money on the security of negroes and lands : 
for the benefit of others than those whose interests 
are protected by the former acts, relating exclu- 
sively to marriage contracts. 



The act of 1792, amending the act concerning 
the registry of marriage contracts, contains nothing 
contrary to the foregoing expasitions ■: on the con- 
trary, it corroborates and confirms them. Those 
^contracts which are not provided for by the act of 
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* 

1785. arc required to be recorded in the secretary's S**'?'^V^» 
office^ as directed by the act of 1785^ made ex- v^^^>^>,^ 
preasly *^ to obfige persons interested in marriage ""^^ 
deeds and contracts^ to record the same in the sec- ^ ^' 
petary^s office of this state/^ There is no distinc- wiaeATi* 
tion made between contracts made in different parts ^^' 
oi the state^ nor any provision relating to county 
courts^ or the transmission of memorials therefirom. 

The act of 1792 declares what shall be the con- 
stituent requisite of marriage contracts^ deeds and 
settlements^ made or entered into after the first of 
June^ 1793. It requires that schedules of personal 
property shall accompany such deeds^ and be re- 
corded therewith ; and that in default thereof^ such 
deeds and marriage agreements shall be void^ ^^ with 
respect to atid against creditors^ and bona fide pur- 
chasers or mortgages.'' 

Not a word is said in this act to draw in question 
the former provisions of the act of 1785^ touching 
the registry of deeds at full lengthy in the secre- 
tary's office : but it clearly require all subsequent 
deeds to be so registered in that office, and that, in 
de&ak thereof such deeds and contracts shall not 
only be void as to creditors, (as formerly,) but also 
in respect to, and against, bona fide purchasers and 
mortgietgees.'' 

On both points my opinion is for the plaintifis. 
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^•*™"^ Bay, J. 1st, Upon the first point in this case I am 
v^^v^^^ very clearly of opinion that the mamage settlement 
Boat. ]g g^QJ i^q^ valid, although no ttiistees are named in 
eiai. the deed. A case was mentioned in the course of 
WiHtiTx, the argument, between BuUard and Wifcy in which 
^^' it was said the court of equity decreed such a deed 
a good one. There could be no doubt but, in equi- 
ty, such a deed would be held as binding on the 
parties. And that court, if necessary, would com- 
pel a special performance of the terms of the deed. 
I hold it, however, equally good and efficacious in a 
court of law, where a party defends herself under 
such a deed* 

It appears to me, therefore, that this deed may- 
well be construed into a covenant to stand seised for 
the use of the wife after the husband's death. Mar^ 
riage is the highest consideration known in law. Any 
agreement, therefore, between a man and a feme 
solcy in consideration of an intended marriage be- 
tween them that she shall hold property to her sole 
use, after his death, may,' and ought to be construed 
into such a covenant. 

It is laid down in 6 Bac. 99. with respect to con- 
sideration of marriage, that a man may stand seised 
to the use of his wife, and the consideration that 
she is his wife will raise a good estate to her in law. 
Sid. 83. And no precise set of words is necessary 
to constitute such a covenant, where the intent 
ean be collected. And words shall be so construed 
that such deed may stand, if possible. 6 Bae. 100, 
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The peace and happiness of fomilies is part of the ^^^^!^* 
nature and end of government ; Ibid. 97. and re- \^^>r^ 
quires such a construction. ^<*^''- 

etal. 

mm 

The case referred to in the argument^ by Mr. wivoatv^ 
Starke J the counsel for defendant^ in Ld. Raym. 515. ^^' 
is a very strong one : but not^ in my opinion^ so 
strong as the one under consideration. That was a 
case where a /erne mU took a bond from the man she 
intended to marry^ conditioned for the payment of 
^lyOOO sterlings in case. she survived him^ which 
was held good after his death. Here is a specific 
agreement^ that in consideration of marriage the ne- 
groes in question^ should be the wife's absolutely^ in 
case she survived him. 

In the case referred to^ as in this case^ it was con- 
tended that the marriage was an extinguishment of 
the contract. But the court determined otherwise. 
It was there admitted that by the intermarriage^ all 
Gimtracts for debts due in presently or infuturio^ or 
upon a contingency which may become due during 
coverture^ are extinct; because the husband and 
wife are but one person in law.: so that there is no 
debtor and debtee. The debt would in such case 
become extinct. But where material rights are 
erecde^y as well as an obligation to pay money ^ the 
court was of opinion that they might subsist together 
by the rules qf law / for that the law does not love 
that rights should be destroyed, but that they 
should be supported and maintained. Z/ord Raym. 
516, 517. 
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Nov!i8i4'. ^^^ ^^ ^^^ ^^^^ ^^ ixppess agreement of the 
^.^TN^^V" parties created a rights jmi such a right as is per- 
aiVn fectly consistent with the rules of marriage, as it 
^ ^' was not to have any effect till after the husband's 
wmlTs, i^h, which took place some time after. 

It was also further hdd down in the case in Lard 
Raym. 518. that a release (or pretended extinguish- 
ment by the operation of law^) will never destroy 
the provision that was intended for the wife, by the 
Agreement of the parties. . 

The same doctrine is laid down in 13 Mad. 290. 
1 Salk. 255. and in Carth. 511. for it would be 
hard, indeed, if marriage should destroy that, 
whereof it was the cause / for the rule is modus et 
eonventio Vincent kgem, and law, by its own opera- 
tion, will do no wrong ; and since it would be a 
great wrong to defeat the wife of her provisioa 
made before marriage, it would, indeed, be unnat* 
ural as well as unjust, that marriage should be a re- 
lease of that provision by reason of which, and in 
consideration of which, the marriage took effect. I 
am, therefore, of opinion that the deed in this case 
was a good one in its creation, notwithstanding there 
are no trustees named in it, and that the wife, for 
whose benefit it was made, ought to enjoy the prop- 
erty the husband intended for her aftcfr his death. 

2ndly, The second point is, that admitting it to 
be good between the parties, and all claiming under 
them ; yet that it is void as to creditors, not havings 



&c. 
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been recorded in the secretary's oAce in Charleston^ n'^'Tsu' 
as the act requires. In order to form a correct 
opinion on this part of the case^ it is necessary to ^^^''' 
take a concise view of this state^ previous to its di- ei ai, 
vision into counties in the year 1785. Before that wmgati, 
time there was hut one general office for recording 
of deeds in Carolina. All deeds for lands or ne- 
groes, ike. were required by the then existing laws 
to be recorded either in the register's office, or the 
seeretary's office in Charleston, according to the 
nature of them. If for lands, in the register of 
mesne conveyance office ; if for negroes or chattels, 
. IB the secretary's office in that city ; and the act 
finr preventing double conveyances, declared that 
the first deed recorded in either, according to their 
nature, should have a preference. 

Nothing is said about marriage settlements, as ex- 
tra^Ustinguished from other deeds for lands or ne- 
groes, dc. in any of our public acts, from the year 
1712 tiH the year 178$, a period of seventy^three 
years. Tlien, for the first time in the history of our 
legislation, we hear of marriage settlements. 

The act of the 8th of March, 1785, [Pub. Lcnm^ 
357.) after reciting the inconveniences to creditors 
joid others, of keeping marriage contracts in the 
hands of the parties without recordings ^^ declares 
that all marriage contracts then existing shall be re- 
corded, or lodged in the aecretcary^s office, to be re- 
corded within twelve months thereafter. •Snd that 
all nugrriage settlements thereafter to be entered intOf 
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SbvTsu' ^^^^^ ^^ ^^^y proved and lodged in the secretary^i 
s.^*-v^^^/ office aforesaid) to be recorded within three months 
mumr ^^^ ^^® cxecution thereof 5 except persons making 
^^' such settlements out of the state^ who shall have 

flu 

WiiraATs, twelve months to record them ; and that all marri'* 

Ice 

age settlements not so recorded within the terms 
abovementioned^ shall be deemed fraudulent as 
against creditors/^ 

Afterwards^ again^ in the same month and yeir^ 
(17th of March^ 1785^) the county court act passed ^ 
dividing the state into counties^ and establisl|ing 
courts of jurisdiction in each county^ and an office 
for recording deeds for lands widiin them respect- 
ively; and the forty-fifth clause of the act declares 
that all deeds shall be recorded in the said offices 
for lands lying within the said counties^ within six 
months after the execution. And if the person ma- 
kind such deed resides in any other state, then within 
twelve months* And if out of the United States^ 
then within two years after the execution of the 
same. If not, then such deeds shall be only good 
between the parties themselves; but not against ere- 
ditors or subsequent purchasel^. In this clause no 
mention is made of marriage settlements^ or negroes, 
or 'other goods and chattels. It appears to be c6nfi- 
ned to lands only, yet the forty-seventh clause of 
the act seems to enlarge the operation of the act on 
this subject, and to include the whole. The words 
of the latter clause ai'e these. ^^ And to the end 
that persons who are inclined to lend money upou 
the security of hinds or negroes^ or to become pur- 
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<^ia«vs thereof^ miBiy more easily discover whether ^tyTsu* 
the lands or slavey 4)ffered to be sold or mortgaged^ v.^rv^s^ 
be /nee from %mvmh*nmtH ; Be it enacted/^ &c. ^'^^^^ 
that a memorial of sales and conveyances, mortgages, ^ a/. 
marriage Httfements^ deeds of tr,ust whereby any \vzavATs» 
kind or skm9^ the property of any persons residing ^^' 
in tim state is charged^ incumbered, iDr p^^ssed from 
one to abother, i$thall be registered in the secreta- 
ry's ofice^ in books to be kept for that purppse; 
^frtiich iMmdrial shall contain tKc date of Uie deed 
or c^Qireyuice^ the names^ surnaipe? and additions of 
the pdtties tbereto^ the considejeatipn nientjkined 
tberein^ tke Ian4s conT^yi^ ^^ttled .or p^rtgaged^ 
and wfic^'e the samje lies; and the number^ ;iames and 
ages of ^e slaves, H any Ue $oid^ settled or ^nortga- ^ 
ged* And the clerks of all and every of the county 
courts within this state> are required twice in eyery 
year^ in the months of January and June, to trans- 
mit memMriai^ of all s^e^ <ieed$p a^tUemenfh mcirt- 
gOgeSf or Oti\fir co^wyances, as ^all have beiBii 
proved and recorded in their respective courts the 
pnteeding half year^ to the secretary's office^ to be 
there registered as aforesaid/' 

Tbese^ I believe^ are all tlie acts and clauses pf 
mtfh relatif^g tp the recordinjg of deed3 or marriage 
9ettl«iientS| which have jbeefi passed in this ^te 
siace the year 1712 ; pr, at leasts all that are in 
fprce. jFroip aJll w:bich I infer^ that if no other act 
lia4 passed jupon the ^ubject^ but the act of the 8th 
of March? 1785j it woul4 have he^n conclusive? 
Yumtrffsr iacpnv^nient it ipight J^ave been to the 

69 
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Ko^'Twi! ^^^^^^"'^ *t htge. They must have submitted to it J^ 
s^i^v^^w and all marriage settlements must* have been tecoT^- 
jiwHT ^^> ^ ^^^ *^^ directs, in the secretary's office. 

eial. 

WiveATs, But the 45th clause of the county court act of the 
^^' 17th of March, 1785, laid a broad foundation for 

improvement on that subject, by establishing an of* 
fice for registering deeds and conveyances for lands 
in every county in the state ; and although nothing 
is said about marriage settlements^ eo nomine^ in 
that clause ; yet if lands had been conveyed in trust 
for the use of a woman after her husband's death, I 
see no legal objection to the validity of soch a deed, 
upon its being duly proved and recorded as the 
clause directs, any more than there would be 
against morl^ges for securing the payment of mo- 
ney ; for a deed of conveyance for lands, is the M)- 
men genercUissimum for every species of transfer of 
land from one man to another, and will include not 
only absolute fee simple estates, but also all estates 
upon condition, for lives, or upon trust, or for years, 
&c. and the words of the clause refer to such 
estates. 

As, however, the 45th clause of that act might 
not seem broad enough to include marriage settle- 
ments, not only for lands but also for negroes, &c. 
the 47th clause goes all lengths, and appears to me 
to be fully explanatory of the intent and design of 
the law makers, and that they were all meant and 
intended to be recorded in the different offices ia 
the counties. For why should that clause, in order 
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to eneourage persons to lend money^ and to enable ^^^j"* 
them to find oat whether there were any incum- s^-sr^*^ 
brances on lands and negroes^ direct and enjoin that ^®^''' 
memorials or transcripts from the records in the dif- «<«/• 
ferent register's offices of the several counties, should wiitsati, 
be made out and prepared, of all sales, conveyances, ^^' 
mortgages^ marriage settlements,, and deeds of trust, 
both of lands and negroes, and sent down twice a 
year to the secretary's office to be registered in 
books to be kept for that purpose there ; unless it had 
been intended that all such deeds, mortgages, and 
marriage settlements should have been previously 
recorded in the county register's office ? Surely it 
would have been a vain and an idle thing to have 
required it, if it had not been the intention of the 
Legislature, that all these offices should be open, and 
free to all the citizens residing in the counties^ 
openly and freely to record all those instruments 
above enumerated. The two clauses would have 
been opposed to, and at war with each other, on a 
contrary supposition. But if the view I have taken 
of them be correct, then the whole will be consist- 
ent, and both the clauses will stand together and 
correspond with each other. 

I ccmfess that these clauses might have been pen- 
ned with more accuracy and precision ; or they 
might have been thrown into one olause as relating 
to the same subject. But one part of the statute 
must be so construed by another, that the whole 
may (if possible) stand, ut res magis valiat quam 
Pereat. It is a duty incumbent on the court to give 
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eotviim such a construction on the whole, aa was most con^ 

Nov.1814 ' 

\^^>rs^ sistent with the ends and design^ of the law ma-* 
Boat. ]^^|^} . ^j|^ ^^^^ [q my opinion^ was tq allow mai*-' 
ct ai, riage settlements^ as) well as all other deeds of con*^ 

mm 

wnroATB, reyahce whatever, to be recorded in any of the 
^^' counties where the parties reside. Ilideed> this 

seems to have heen the general t^onstruction given 
to the clauses of the act in question, ever since the 
establishment of the county court system, a period 
of thirty y^afs : a length of time sufficient of its6lf 
to have constituted a part Of the common law of the 
land, even if the act had been silent on that subject : 
because so long an acquiescence evinces the wisdom 
and salutary nature of such a regulation, when no 
one possible iitconvenience can arise by an adher- 
ence to it. Numberless and great evils would arise 
from a contrary construction. If this point were^ 
therefore, doubtful under the 47th clause of the act, 
It would be the duty of the court, to throw its 
weight into the scale of genera) convenience, I ad-^ 
mit that arguments ab ineenvenientif ought to hav^ 
little weight against positive law ; but, in all douht* 
ful cases, or where the scales are nearly equipoised^ 
there they may and ought to prevail, for the gen* 
eral benefit of the community. I have given this 
case die most serious consideration in my power, 
and atn in favour of the motion on both grounds., 
1st, That the deed is a good and valid one in law ; 
jSnd, That it has l)een well and duly recorded, 
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Columbia^ Mwember Term, 1814, ^S^^^^ 

BoBB ti at, 

Louisa Rose, et al. Co-heiress^ Chappell, for ^^.'j, 
of Alexander Rose^ deceased, I the Motion. 

vs. 
W1L1.1AM Daniel. 



DAaii&« 



Stark> Contra. 

Trespass to try title to land. 

Verdict for defendant. " 

Motion for a new trial, on the ground of misdi- 
rection of die judge, (Brevard,) before whom the 
case was tried. 

The title in this ease to the land in question was 
very clearly brought down to the plaintiff ^s father, 
Alexander Rose, who died intestate in the year 1801. 

For the defendant, however, two grounds of de« 
fence were taken. 

1st, That a Mrs. Brawn, (who, together with her 
husband, had conveyed this land to Mr. Rose in his 
life time,) was a minor at the time she joined her 
husband in the conveyance. 

» 

' ^nd. That the ^tute of Iknitatiou, which had be- 
^n to run in the life time of old Mr. Rose, con- 
tinued to run on until it became a bar to this action ; 
notwithstandi^ the infoncy of one or two of the co- 
h«msses at the time of the death of their father. 
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NoVTIu! Upon the first gronnd^ the presiding Judge was of 

Vtf^'-v^i^ opinion, and so charged the jury, that no person 

Roisefa/. ^ould disavow the act of Mrs. Brown, or take ad- 

Pavibu vantage of her infancy, but some one claiming under 

her : no third person, or stranger had a right to 

avail himself of it. But on the second ground, the 

Judge held, and so charged the jury, that as the 

statute of limitation had begun to run in the life 

time of old Mr. Rosej it continued to run on against 

the present plaintiiTs, (notwithstanding there were 

mijiors among them,) until their right of action was 

barred. Upon which the jury found a verdict fop 

defendant. 

This was a motion for a new trial on the behalf 
of the plaintiffs in the action. 

It was argued by Mr. Hooker and Mr. Egarty fop 
the plaintiffs, and by Mr. Stark and Mr. Ghtj fop 
defendant. 

Mr. Stark in opposition to the motion contended^ 

1st, That there was no evidence in this case, that 
Mrs. Brown ever relinquished her inheritance, be- 
fore a judge, or other person competent to take such 
renunciation. That without such renunciation, her 
act, in joining with her husband in the deed of 
conveyance, was a void act ; and, consequently the 
fee of the land which must go through her, as she in- 
herited from her immediate ancestor, could never 
legally vest in oM Jtose^ the &ther of the plaintiff. 
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^That she was proved to have been an infant^ under ^p'^J JJ* 
the age of twenty-one years^ at the date of siich K^^>r\^ 
deed ; therefore^ whether her act be considered as ^»^*' *^ 
that of an infant^ or the act of a married woman^ D^un. 
vrithoot the formality of a renunciation of her inher- 
itance in either case^ it is a mere nullity. In sup- 
port of this doctrine he relied on 8alk. 712. 3 Burr. 
1794, and 1801. 3 Mad. 310. 1 Ld. Baym. 315. 

2ndly, That if the court should be against him on 
the first ground, that of infancy and coverture, the 
statute of limitations would bear him out. He then 
hid it down that if the original owner is out of pos- 
session for five years^ he is forever barred from bring- 
ing his action ; no matter whether the possessor, or 
possessors, or any of them gain a legal title or not, it 
is gone from him. In this case he admitted, that al- ' 

though John Hampton^ in his life-time got a younger 
grant for this land, and, although several persons 
liad lived on it, yet no one possessed it long 
enough to gain a possessory title, until Jesse Arthur 
entered in 1798, under Wade Hamptony who had 
purchased it from his brother, John Hampton. 

It was immaterial, he said, who gained the right 
by possession ; the old grantee had lost it, and so 
had those claiming under him, by not bringing their 
action within five years. Old Rose lost his remedy 
by not bringing his action in his life-time, and it 
descended to his representatives^ clogged with this in- 
eumbrance of the statute of limitations, which, like 
a mortgage^ had attached itself to the inheritance 
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Noi^su' ^^^^ ^ death; relied upon 1 J9t<rr.ll9. where it iff 
s^^^^r-'^^ daidy t&e lessor of plaintiff must shew he had a right 
Bou daL £^ enter y bjf proving a possession within twenty year9$ 
Bavua. or accounting for the want of it^ under some of 
the exceptions in the statute. Twenty years ad* 
verse possession is a positive title to defendant : it 
is not a bar to the action^ or remedy of the plain- 
tiff only^ but takes away his right of possesion. 
See also Bunnington, 58. The ground^ however^ 
tm which he principally relied was^ that when the 
statute once begins to run, it shall eoniinue to run 
on notwithstanding any disabilities^ us infancyf 
eofDtriurty or the }ike« 

In this eaae^ lie cratended^ the stabite began to 
run in old Row?s life«time^ to wit; in 1798^ when 
Jessee Arthur entered. Boss died in 1801; after 
the statute had run on about three years out of the 
^£v<e years. That when the statute once begins to 
run; nothing shall ^top it till it runs out; was, be 
contended; the doctrine in England on the cooistruc- 
lion of the statute of limitations. It was so too in 
New York and in North-OoroUna ; and no good rea- 
son could be assigned why the same rule of con- 
struction should not be given to the act of limatfttion 
in South-Carolina. 

Eunn. 61. says; ^^ In general; where the statutes 
of limitation begin to run; they go on; notwithstand- 
ing infancy; marriage; insanity;'^ &c. 4 Tmn Rep. 
300. ^^ No subsequent disability can prevent any oi 
the statutes from running out'' Hardmeh^» jRep. 
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331. Johnmm^B At F. Rep. US. and I Hegwxrdj ^^^\^ 
321. were qtioled and relied on to the same poiiit* s.^^sr^ 

Mtw Giai fbllowed Mr. Strn^ cm the same side^ dasika. 
and went over nearly the same ground, as to the 
eonuneneement of the operaUon of the statute, and 
its running on, notwithstanding any subsequent disa* , 
Inlities, £c. He argued that thi^e could be no 
doubt but this was the construction given to the ' 
statute of fines in England ; and it was the sound 
policy tf this country to give the same construction 
to our act of fimitation. Quoted Phwden^ 368. 
Co. Liu. 246. a. 259. S. C. 100. 

To these arguments, on the part of the defendant, 
it was argued by Mr. Hooker and Mr. JSgan in re* 
ply : That the construction of the statutes of Hm*** 
itation an every state must be governed by the tonus 
of the acts themselves, and the provisions contained 
in them. The ruks which govern in England and 
aome of our sister states, may answer in those coun- 
tries, but are totally irreconcileable with ^e terms 
of our acta. Our acts must be taken and considered 
by themselves, unconnected with any others. The 
true oonstructton of them must be drawn from the 
nets themselves, and the provi«ons contained in 
than. We have nothing to do with the statute of 
fines, m non-claims, or any of the acts so much 
dwelt upon by the counsel for the defendant ; who 
have endeavourc^l to withdraw the attention of the 
court from the true principles of our own act of tim- 
itations* 

70 ' 
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K^^^Slt '^^ profefisJed object of our act of UatitatioB^/ 
\j0^>f^^^^ was to quiet the inhabitants in the pos9Bmkm 43f 
soBK H ai. lands. The preamble . to the act declares it^ 
Davtbi. and the second clause enacCs^ that all persoas to 
whom any right or title to lands shall descetid 
or come^ who da not prosecute their actions^ with* 
in five years after such right or title accrued 
shall be forever afterwards debarred «id exclu- 
ded. Excepting, however, any person beyond 
seaj or out of the province ; feme eovert^ or infant 
under age, who shall be allowed two years after they 
colne of age to prosecute their claims, and if beyond 
sea, three years. 

They observed that the words of this proviso 
were clear and explicit ; there was no ambiguity or 
uncertainty in them. Here was a clear and plain 
exception, out of the terms of the act, in favour of all 
infants under twenty -one years of age, to whom any 
lands should come by descent or otherwise ; wIk) are 
cleariy allowed till they come of age, and two yeani 
afterwards to prosecute their claims: words^they 
observed, could not be clearer, or more maaifeat 
than the words in this proviso are. Indeed, if the 
act had been silent, the common law would have 
^■otected the rights of infants. 

But they contended that if there could be any pos* 
-dible doubt upon the construction of this act, and 
the unceasing and undeviating quality attributed to 
it, the act of 1 788 most certainly arrested this ra« 
pidity of its progres^"^ and stopped its career. 
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Tliis latter act declares that the operaticm of the ^""^^^^^^ 
limilatioo kw of 1712^ shall be suspended^ as to ae- w^-v^ 
tioidl of assunipait^ trover and detinue^ till 28th^**<'«'- 
March^ 1790; and that persons uiid^r age shall be Dajtiu. 
allowed five years, after attaining the age of twenty* 
one years, to prosecute their rights to lands f " any 
thing in the said act of Dec* 1712 to the contrary 
notwithstanding J^ If then the act of 1712 con* 
tained in it any thing that would warrant the cou* 
struction contended for by the defendant, this act of 
1788 put an end to the controversy. It would be 
contrary to the true intent and meffniag of the act 
of 1788. 



Bay, J. I have given this ease the best consid- 
eration in my power, and am clearly of opinion theut 
there should be a new trial. Indeed, I tltought the 
great and leading principle of this case, respecting 
the commencement and running on of the statute of 
limitation, had been lettled in Dyer and Dupont^s 
ease. That case, however^ was submitted to the 
judges on the briefs vv:itbout argument. This case^ 
on the contrary,, has been very fully and ably argu- 
ed ; and I am glad of it^ as it will . put the law on 
that subject at rest. 

From the manner w which this case was argued, 
a number of points were made by the defendant iq 
support of the verdict, which were not mentioned 
in the brief,' for the new trial, made out by the plain- 
tiff's counsel, and some of them well worthy of con- 
sideration* 
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St!5a8u ' l3t, That the deed from Bfwm and wife ti^ Jl9^ 
exander Bcae, the ancestor^ was roid^ she being un- 
^^ ^* der age at the time ot the execution of tt| and there 

i>Anix. being bo evidence of her erer having renounced 
her inheritance. 

2nd5 That where a man is out of posscssimi five years 
before he brings suit^ be is forever barred: n^ 
matter whether the possessor gains a title by posses* 
sion or not 

It seema to be necessary to get rid of these two 
preliminary points^ before the principal gronnd is 
disenssed* Ist^ With regard to the validity of the 
deed from Brmim ^ Wife, to Ease. It is admitted 
in this case that the land in dispute came t» 
Mrs. Brown, by inheritance or descent^ and that the 
fee was in her at the time of her intermarriage with 
Brown. Bot it is said she waa under tgt at the time> 
and could not convey. , 

m 

It is a very clear point in law that an infant can- 
not convey a freehold estate ; as a general porition 
no one can deny it. But it is equally clear that if a 
woman under age marries^ her infiuicy is mei^ed in 
the coverture^ her civil existence is from that mo^ 
ment incorporated with her husband, and all her 
rights are vested in him. The law gives the hus- 
band absolute power of disposing of all her personal 
property as he pleases ; but the right et freehold 
and inheritance is governed by other rules. 10 Co. 
42. 1 Bac. 476. Any disposition of it made by faloa 
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dcme^ nay be defeated after his deaths for he his only ^^^Yi' 
a life estate in it. In England^ therefore^ in order to s.^^ntw 
har her after hisdeathfUiA her heirSf it is necessary BoftiiaCi 
to sulfer a fine and recovery in some court of record; Di 
which is the common mode of conveyance in that 
country. Cruiee an JReeaveriee, 36. 3 JSae. S30. 



In this country^ however^ fines and recoveries 
have never been in use $ and a much shorter mode 
is established by the 29th section of the old quit« 
rent law^ (pAge 132. Pub. Laws,) which recognizes 
the common mode of convejring away estates here^ 
by the wife Joining unth the htuband in the eon'' 
^feyance of hmdif and afterwards renouncing her 
rights of inheritance or dower before a Judge, or 
some other person duly appointed for that purpooe. 
This mode is declared to be as efiiectual and valid in 
law^ to all intenfei and purposes whatever^ as any 
fine^ passed in due form of law in his majesty's court 
of pleas at Westminster, for convejring land in Oreat^ 
Britain. 



From this I infer two things. 1st, Hiat the wife 
must consent to and join with her husband in such 
conveyance, in order to pass the fee: and Sdly^ 
She most afterwards denounce her right of inherit^ 
aace, to bar her and her heirs after the husband's 
death. The first vsprimafaeie evidence of the vol-* 
untary assent of the wife to the passing of the fee | 
and the second is eonchudve against her and her 
heirs for ever. But, however, she may neglect or 
omit to make such renunciation^ one thing |i very 
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£<^^«»ff» d&vtwokf thst sbd cam take na iidvadtage of il dimkg 
tJie busfaiiid^s Kfe ; lior imy crOiel' person Vut herself, 
w her heifs^ or sottie one dahfttng under her^ after 
his death; The deed> therefore^ in the present e«ae 
fiUtnds imiropeoched m to the defcodant in thki ac- 
ti6ft f be haa no. right to call it in queation. 

Sd^ The next painty whether a nwn who lias not been 
in poasesskm of lands for five years, before he briti^ 
mk is barred or not } is one which 1 do not Recollect 
£to have he(n on any otecakiot, beflbre the present^ 
brought before this eoiirt. But tf thia doctrine shoidd 
h^ established in this country, it t^ould amount t» 
alftrfeiture of nine tenths of the land in South Caroli- 
na. It is evident to every man of coitfmou observation^ 
that the wood lands in our country are not suscepti* 
Me of possession^ till actual scttiement and cultivation 
IS made on them ; and when it ia considered how 
large a portion of tlieni are in this edndiiion^ it is 
easy to foresee the ruinous cons^queiices of suoh ji 
principle. 

The right of entry, or right of possesion js all 
that ia necessary in this country ; and, therefore, a 
goad title to lands has ever been held aul&cient to 
maintain tre^Mss or ejectment, whether the owner 
Ms ever hnd actual pbaBessiM or not. And upon 
this principle it has of^en been deti&rttined dut a 
grantee,' or those cla|a[iing under him from the lords 
prf^prietms, maj maintain ibis action, thoiigb no 
«ctf al ^ entry was ever made by Mm into, of upon 
th$ / Igpda siQce that time. Until actuall entry be 
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lude by an itttruder, there is no. om to diapwte t)l<^ ^^^mZ 
tHIe. Whn that happc«»^ and oot till tbcAp the 



Iftkiotiff 18 bound to brkig bis action witbia five ^^^^ 
years against such intrudep ; otfa^rwise^ his right of b^iu^ . 
aetkNEi as agaifist that p099e$$ion will be banredi 



!•« 



And this is the true constraction of our limitation 
act^ Chat whereveir there is an adverse posHSsion 
hf an intruder^ the action must be within five jrewqs 
against hua. As where there is no adverse pps^ 
session^ no entry or acticiD ca» be necessary } .. but 
if even a constraclsye posHessioo^ or entry in or «po9 
such lands were necessary^ I an of opiniM that the 
]iayment of taxes^ and the annual returns of tfaom^ 
wouldy and ought to be deemed aufieieftt for that 
purpose. This kind of constructive possession of 
lands has Veen held sufficient to accompfetoy an an- 
eiient daed^ and to bring it within the rule pf evi- 
dence of proving uself, 

SrdJy^ I come now to eonsider the main gmmid in 
thiB case fw the new trial : namely^ whether in ease 
the statute once begins to mn^ any thing. shaU stop 
it from running on^ I^U it is a complete bar to the 
action ? 

\ 

Upon this pomti a number of English «ases hal^e 
been produced^ as wdl as some from our s^ter 
atates ; aH of^which I am bopnd to respect frovet.the 
great legpd infonnstion of the judges^ wbc^ have de- 
livered their opinions in them ; 4od I am very far 
from being so presussiptwlus as to say ths^t aqy of 
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^|2|^>2» them are vmmg : but this I thiak I may say, widi^ 
K^^sr^ out detractiBg from the merits of their deeinoiia^ 
Bms <f oT. that our act is an exception from all those referred 
nsMun. to in England or America^ and^ therefore, that their 

determination cannot apfdy to the case now before 

lis. 



Mr. iRoBe,, the ancestor of the phuntiff in Ais 
ease, died in 1801 ; and the present defendant en* 
tered upon the lands in question in 1798« So that 
he had not possession more than three years $ con*- 
feqttently, two years of the time necessary to bar 
the ancestor (had he been living) were still to nin« 
Now the great question is, ^^ Did his death stop the 
statute from runnii^ or not?'^ 

It is admitted that two or three of his children 
were infrnts at the time of his death ; so that every 
thing in this case must depend upon the operation 
of kw$ and this again must depend upon the true 
Qonstraetion of our fimitition act itself, and not upon 
the conscmction or analogy of the English acts of 
linntationi norofany act of any other state in the 
Union. 

The words in our act of limitaticm, of 1719> are 
these : '^ If aay person or persons, to whom any 
'^ right or title to lands, tenements, w heredita- 
^' ments widiin this province, shall - hereafter ife- 
^^ seend or O0ffi€, do not prosecute the same within 
^' ive years after such right and tide accrued, then 
^' he or they, and all cfadmioig under him or them^ 



t 
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*^ dialt be forevei* barred to recover the same. ^^^^It^ 

Nov. 1814. 

"^^ Excepting any person or persons 6€yom2 seOSy or srfr->^^^/ 

*^ out of the Kmiis of this pravinccy /erne covert j or ^®" ^ «'• 

** imprisdnedy who shjBiil be allowed ^wcn ye«ir« to Dasikb. 

^^ prosecute their rights and title, or claim to lands, 

** &c. after sUch right and title accrued, and at no 

*^ time after the said seveii years t And also ^xcept- 

*^ iug, any person or persons that are under the age 

^^ of twenty-one yedrs } who shall be allowed to 

^^ prot^ute their claims at any time within two 

*^ jfeare after they come to age, and if beyond seas, 

^^ three years/^ <^ The act of 1788 further en- 

^^ larges the time in favour of infants, and allows 

^^ yiw yeiots after they come of age, to prosecute 

*^ their rights and titles to landis*'^ 

Herein are clear exceptions^ out of die act in fk- 

vour of infantSy first of two years, and then of five 

yean, after they come of full age, to bring their 

mits. The words in the exceptions or provisos of 

these acts are very plain and easy to be understood ; 

there is no uncertainty or ambiguity in them. From 

the moment of the death of an ancestor, lands go by <^ 

descent to the heir at law of the ancestor ; and, if he 

be of full age at the time of his deceased ancestor's 

death, he has five years to bring his suit, before the 

act will bar him of his right of action. If he be an 

infant under age, he has five years after he arrives 

at full age to commence it. The true meaning of 

which is^ that if the heir at law wants one day of 

being of ftiU age at his ancestor's death, he has five 

years and one day to bring his suit. If on the other 

71 
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^®*^*Y^»hand he is only one day old, at the time of the death 
v^-vr>w of his ancestor, he has twenty-one years, lacking 
Rosxe/o/.QQ^ day, and five years after, making twenty-six 
Daxiix. years, all but one day^ to bring his action. This, in 
my opinion, is the true and proper construction of 
our limitation acts, when taken together. Now to 
apply the facts in this case to the above principles. 
The defendant entered on this land in 1798. Mn 
JRosey the ancestor, died in 1801 ; no title had accru- 
ed to the defendant at the time of Mr. JRose^a death ; 
for a right by possession, does not accrue till the last 
moment of the time fixed by law. It is an entire 
thing, and must be complete and ended before it is 
consummated : What then became of the fee of the 
land on Bose^s death ? Land cannot be in abeyance ; 
it must vest some where on the ancestor's death, and 
if he has heirs, the law carries it down to them. It 
was at this moment that the land in question, to 
make use of the language of the act, did ^^ descend 
and camt?^ to the heirs of the deceased Mr. Rose. 
This descent found them infants, under twenty-one 
years of age. A new estate started into existence 
by the death of their father, and, from that period, 
the acts gave them the time mentioned in the exoep* 
^tions or provisos, to commence their suits for reco- 
very of their rights, which time is not yet expired. 

As to the operation of the statute, it was arrested 
by the act of God, which, like a flood, swept away 
all th(3 time tiiat had accrued, or had run on against 
Rose in his life-time, till the period of his death. 
At that time a new right commenced, and the time 
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required by law to bar that new right, must be cal- ^^^Q^t' 
culated from its commencement, till the youngest of ^^^^nos^ 
Mr, Ilose^s children comes of age, and five years ^»" ^ *'• 
after ; for, until the full end of that time, their dak»l. 
right of action is preserved to them. 

4 

No laches or neglect on the part of the children 
of Mr. Boscp can be imputed to them since his death ; 
for it is a well known maxim of the common law, 
that laches of suit, or entry^ into lands^ cannot be 
imputed to infants, by reason of their not under- 
standing how to pursue their rights. Plcwd. 363. 
For which reason neither the policy of the common 
law, nor the civil law, will bar them of their right, 
till they arrive at sufficient years of discretion ; and 
the act also secures it to them. > 

Minority is a personal privilege allowed to an in- 
fant, by operation of law, to pursue his right ; and 
no act of his own, or of any other person, can de- 
prive him of it, till he comes of age. But if the 
eonstruction of law contended for, were allowed to 
be the law of the land, ^^ that when the act of lim- 
itation begins to run, nothing shall prevent its going 
on till it runs out ;" then it would follow, that if 
an adverse possessor or intruder were to enter upon 
lands only one day before the ancestor's death, and 
remain on it for five years afterwards, an infant 
child might be deprived of his birth-right, by the 
time he was five years old, by this adverse posses- 
sion only; a doctrine too monstrous to be maintained 
OP tolerated in civil society ! It is very clear, there- 
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NovTsu* ^^^^ ***** ^^ Statute will not run during tlie con* 
s^^ tinuance of infancy. 1 fViU. 145. 2 Bloc. Rep^ 

Jtoneial, 723. 

On the argument^ the case of a fine was quoted 
from Plowd. 355. where it is said that a fine and 
non-claim for five years^ barred the heirs of the 
party suffering it^ from the recovery. In answer^ 
I have to observe, that a fine gives a complete tide. 
It has a legal commencement, and, therefore, the 
claim begins to run from the moment it is suf- 
fer ed, and proclamation made of it : whereas in the 
present case, the right by possession did not exist 
till the last moment of its growth ; and in the mean- 
time, and before its completion, a new estate was 
created, upon which a privilege intervened in &- 
vour of the infants, which prevented consummation 
of defendant's title by lapse of time. 

Upon the whole of this case, I am against the de- 
fendant on all the grounds made on both sides of the 
question, and am, therefore, of opinion, that the mo*r 
(ion should be granted. 



CoLCQCK, J. The only point in this case, which 
is now to be determined, is, whether the statute of 
limitation having began to run against the ancestOTn 
shall continue its course against the heirs^ they being 
minors. 

The decision of this question must depend on the 
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construction of our own act^ the words of which are kot^isu! 

these. ^^ If any person^ or persons^ to whom any right ^^^'^^'^^ 

^^ or title to any lands^ tenements^ or hereditaments^ ''""rf ^ 

'^ within this province^ shall hereafter descend or ^^^^ 

^^ come^ do not prosecute the same^ within five yean 

^^ after such rights or title accrued ; that then^ he 

^^ or they> and all claiming under him^ or them^ 

^' shall be forever barred from recovering the same: 

^^ Excepting any persons beyond the seaSf or out of 

" the Imits of this province^ feme covert, or impri^ 

^^ wnedy who shall be allowed the space of seven 

^^ years, to prosecute their rights or claim to any 

^^ landsy tenements^ or hereditaments in this prov- 

^^ ince^ after such right or title accrued to them^ 

^< or any of them ; and at no time after the said 

^^ seven ytors:— ^and also excepting any person or 

^^ persons that are under the age of twenty-one 

^^ years / who shall prosecute their claims at any 

^^ time within two years after they come to age^ and 

'^ if beyond se'as^ three years/' 

I think it cannot be doubted but that it was the 
intention of the legislature to protect the rights of 
in&Dts during their minority ; they being incapable 
of doing so themselves. With this view^ two years 
are given after they come of age^ to enable them to 
ascertain what their rights are^ and^ when ascer-^ 
tained^ to prosecute them. 

In the exception which relates to infants^ nothing 
is said as to the accruing of the right. There is 
pot then any thing in the clause itself^ nor is there 
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N^^Ts'u ' *"y thing in any part of the act, which justifies the 
\^^>r>^ idea that the Legislature did not mean to protect 
ftoBi Hal, their rights to lands during the whole of their mi- 
m«iB&. nority, even if the act had began to run against 
their ancestors. 

Let us see what are the consequences which 
would result from the doctrine contended for by the 
defendant. The other exception which relates to 
persons beyond the seas, out of the limits of the pro- 
vince, a feme covert, or imprisoned, gives to them 
seven years to prosecute their suit, after the ac- 
tion accrues ; which of course is to be calculated 
from the accruing of the action. But if an infant 
should not have a guardian, who Bhould fortunately 
discover the trespasser on his land, and commence a 
suit in his behalf, the infant would not have even 
the five years from the accruing of the action ; for 
the time which had run against his ancestor would 
be deducted. This would be but the mockery of 
protection. 

Again, the result of this doctrine is, that a tres- 
pass of a few days shall prevail against a just and 
legal estate, cast upon an infant heir. I say a tres- 
pass, for such is the law as to a possession until it be 
matured by the lapse of five years. Such is the 
situation of the parties, plaintiff and defendant, at 
the death of the ancestor. It is said the doctrine 
should prevail, because the infant may sue by guar, 
dian. But what does this amount to ? It strikes at 
the law itself, but it is no argument for the construe- 
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tian contended for. The Legislature . ceitainly ^^^^■^^^^^ 
knew that infants might have guardians^ and possibly^ s.^'->^^^»/ 
vigilant ones. There would, according to this argu- ^^^ **'•• 
ment, be no exception in their favour ; but it has Bahmi^. 
ever beei^ an object of primary importance in every 
code of law, to protect the rights of infants. Here 
I think I might with propriety dismiss the case ; but 
as it is one of great importance, and as there are au- 
thorities which seem to support the defendant, I 
think it my duty to examine tiiem, and to shew that 
the reasons which governed in them^ cannot be ap- 
jl&ed here; and that (with the exception of the 
North-Oarolina cases) they are in fact very different. 

I remark in the first place, that the exceptions in 
£ivour of persons beyond the seas, out of the limits of 
the state, feme coverts, or imprisoned, continued on- 
ly for seven years. If the disabilities continue be- 
yond that time, they are nevertheless barred ; and 
i^^ain, that it is the object of the law to protect such 
from any oncy but not a//, of the disabilities mention- 
ed in the act. Now, many of the cases go to this, 
that when the statute has begun to run against A. it 
shall continue its course against A. notwithstanding 
any other disability. If the infant neglect to com^ 
mence his action two years after he come of age, he 
fthaU be barred. To this, there can be no objection; 
and such is the case of Doe ex demise of Count Dur- 
curt vs. Jovusi 4 Term Rep. p. 300, it arose under 
the statute of fines, which gives to infants, five years 
after they come of age to take their action. The 
disability of infancy was removed in February, 1784, 
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N^'Tsu ' ^^^ ^^^ lessor of the plaintiff, made no entry to avoid 
v.-^-^.r^^^' the fine, until September, 1789. The five years 
ftosB a al im^i expired) but the plaintiff having been imprison- 
lOj^mtML. ed during that time, contended that he was entitled 
to the five years, clear of ftll the disabilities^ mention-' 
ed in the. statute, which Was refused by the court. 
This case then, does not suppott the defendant. The 
next is a case of Peck and Findaly 1«/ Johnson, p. 
176, in which Justice Eenty says, the general rule 
is that when the statute of limitations once begins to 
run, it continues to fuu, notwithstunding any subse* 
quent disabilities. But let us see to what kind of 
action this doctrine was applied. It was an action 
brought by the master of a vessel against the trus- 
tees of the owner, who had absconded. The trus- 
tees pleaded the statute of limitations, and the court 
allowed it, although the owner was absent, the 
debt being due before he alisconded, and of course 
the statute having begun itd. operation* The case 
from 1st Strangey p. 556, is on a simple contract 
debt, and the defendant pleaded the stutute of limi- 
tations. The judge says, when the six years are 
once begun, the statute runs over all mesne obstacles^ 
such as coverture, and infan(y», Tl^ case from 2 
Henn. & Mun^ordj p. 306, is also on a personal ac- 
tion, and the judge observes, that when the five 
years have once commenced, they run over all mesne 
obstacles, such as coverture, in&ncy, Ac. The next 
case is Doe ex Demise of George vs. Jepon^ 6 Efist. 
Rep. p. 80. This case is so different from the case 
before us, that I do not suppose that any more was 
intended by the production of it, than to shew that 
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tlie case of Count Jthtroure vs, Jones , (on which I «*!^™8u* 
have alreetdy commtente^) was considered as author- s.^'-^rs^ 

In reviewing these cases, I find that there is not 
^ne of them in point ; that is^ directly so. There is no 
case in wliich the statute had begun to run ugainst 
the ancestor^ in which it ha« been decided j that it 
should continue its course ^gninstthe inftttitheir; 
tfavugh the dictum is to be ibutid i^ almost all of 
them^ particularly as relates to the statute of fines. 
But, admitting that this construction has been given 
to the statute of fines^ and the «tiitute of Jamesj I 
do not conceive that it follows that the same con- 
struction should be given to our act ; for^ as I before 
remarked, they are very dilFeRnt. When we take 
into consideration theobject, as well as the kinguage 
of the statute of fines^ the construction is easily re- 
coneiled* Kt was a mode of alienation^ adopted by 
the Leg^atiireof that da;, (perhaps it would be 
more proper to say by the Kingj) in order to weaken 
the overgrown power of the nobles. 2 BUtt. p. 1818. 
There was a saving or exception in &vor (first) of 
women covert, not parties to the fine^ and every 
person then being under the age of twenty-one years; 
in prison, out of the realm, and not of whole mind. 
To have extended the time of making entry to avoid 
the fine, to any other than those wh^ were iftfants at 
the time of the fine levied, would have in a great 
nfeasOre defeated the object of the law ; but it may 
be said (^ this rtatute, that the construction is correct 

Ibr ita les: scripts 6st« 
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fi^oJAHii! ^^ ^^ ^*^ ^^^ Statute of James is mope analogous 
y.^^>r>^ to our act than the statute of fines, and has received 
BosE «^ ai. ^^ ^^^ construction with our act; and some case* 
Dasux. in Runnington are produced. 

I merely remark, that the question before us is 
only incidentally mentioned in some of the cases : 
and that the doctrine as laid down by Rutin, is 
nothing more than a repetition of Lord JSUenbo* 
rough? a language in the case of Doe ex Dem. George 
vs. Jessmty 6 Easty p. 80. 






But I will not advert to what I eonceive to be 
the most important and material differences between 
the statute of James and our act. The proviso of 
the statute of James is as follows : ^^ Provided^ 
'' nevertheless, that if any person, or persons, that 
^^ is or shall be entitled to such writ, or hath or 
^^ shall have such right or title of entry, be, or shall 
^^ be at the time of the said right or title {first) de- 
^^ scended, accrued, come or fallen, within the age 
'^of twenty-one years^ &c.^' Now our act says, 
^^ shall hereafter come," without the word first. 

The statute of James makes provision for the 
heir of the person on whom the descent is first cast, 
if he be under the disability of infancy, and should 
die before the disability is removed; and gives him 
ten years from the death of his ancestor to bring hia 
action. The statute of James gives twenty ^ears 
to all persons, and to the infant on whom the descent 
is first cast ten years, after they arrive at age, not* 
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Withstanding the twenty have expired before that ^/>i«n«"iA, 
period arrives. Our act gives five years to all per- v,^-v->^' 
-sons and to every infant on whom the descent may '*•••' ^ *t 
he cast^ two years after he arrives at age. Dxmt. 

NoWy the construction, which is said to have been 
given to the statute of James, taay have resulted 
from some one, trr all of these different provis- 
ions, or from them in connexion with some other 
laws in relation to the same subject, or from all 
these in connexion with local circumstances. In 
England, twenty years are given to prosecute a 
right to land ; here, only five. There, it is difficult 
to obtain possession of land without the knowledge 
of the true owner ; here, nothing is more easy. In 
one of the cases from North-Carolina, by way of 
shewing the impropriety of the construction conten- 
ded for by the plaintiff, an extreme case is put of one 
dying as soon as he arrived at age, and leaving an 
infant, &c. Such a mode of argument may embar- 
rass,, but can never elucidate a subject : for such is 
the imperfection of human nature, that laws, which 
in their general operation, are most salutary, do, in 
some individual instances, appear to operate un- • 
jusUy. 

If it were fair to decide the question in this way, 
I woyld ask, what would be more unjust than this? 
•^. takes po8^session of B,^s land to-day ; to-morrow, 
J5. dies. The infant, heir of B. is deprived of his 
land in five years, although neither he nor his fa- 
ther knew of such possession ; yet, such would be 
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S?**^??,"' the case according to the construction contended ftr 
^.^^-v^,^ by defendant* Again^ who would be benefited by 
Hoik et ai. ^[^ coastniction ? Either insolvent, or dishonest 
Pavw. men ; for h^ must be insolvent who purchases with 
a bad title. And he who takes possession of anoth* 
er's land without any title^ I think may be consid- 
ered as dishoi»est. For if the time ever wa% when 
the law meant to encourage such acts^ (as it was. 
said one of the objects of our acts of limitations^ waft 
in this way to encourage settlers, which I do not 
believe was ever the case,) it surely is now passed 
away« Upon the whole, I am in favour of the mo* 
tioo. 

First, Because the act says, where the right or 
title to land within this state, shall at any time here- 
after descend to an infant, he shall be permitted to 
prosecute his rights at any time within two years 
after he arrives at age. And here the right did de- 
scend while the plaintiQs were minors, and was 
prosecuted within two years after they came of age^ 
I say the rights descended, for although it may 
have been impaired by defendant's possession, it 
was still a right ; the title was in them ; as was be- 
fore observed, the defendaut was only a trespasser^ 
until five years had elapsed ; and who can say that 
the plaintiff's ancestor might not have brought suit 
within the five years, had he lived ? 

SecMdIy, Because it appears to me to be the 
mockery of protection to say to an infant, ^^ if the 
right which descends to you be impaired, you shall 
not be protected in it ; but if one enter on your 
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bad during your infancy^ you shall be protected Sr^'^ft 
until two years after you arrive at age.^' k^'^^t^^ 

Rmb d o^ 

V. 

Lastly f When I consider, how short the period isDAvmb. 
which the law requires to petfect a title by posses* 
sioD, and how easily possession may be obtained 
here^ I feel no inclination to strain the law to fa<* 
vour a title thus obtained^ particularly against the 
hpoest claims of infants. 



Chahleston^ January Term, 1814. 

Executors of Thou as Simons) Croft & Drayton, 

vs. > far Plaintiff. 

William Hort. 3 Cheybs, Contra. 

This was an action brought for the recovery of Th , 
monies paid to the use of the defetidant, by plain* note ftir ^ 
tiff^s testator. The note of the^ defendant, payable JJj^'SdSn ' 
to plaintilTs testator for 8500, and testimony of pay- of » **>w 
ment of interest on notes, of which this was a re-g^rtMiMit 
newal, were given in evidence by the plaintiflTs, toff^^ln, 
substantiate his demand. The defendant offered in^JJSedto 
evidence the following documents : recortr 

of the not* 

^* Received, January 13th', 1800, of WtUiam^^ 
Hart, his note of this date for 8500, payable to my 
iM^er, and for discount in the Nationid Bank^ being 
another renewal for a sum originally borrowed in 
August, 1798, for the use apd accommodation of the 
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coAmtBt- honorable Edward Utttkdge, and at his request con- 

Jan. 1814. tinued by renewals to this day. 

^^^^^''^ Thomas SimonsJ^ 

DIXOHS 
V. 

€t Received Mr. HorVs note, dated 10th March^ 

1800, for 8500, to renew the above. Thomm Si- 
mons.^^—-''^^' Received Mr. Hart^s note of 5th 
May, 1800, for 8500, to renew the above. 

TTiotnas Simans.^^ ; — ^* Received Mr. Harfs 

note of 3d of June, 1800, for 8500, to renew the 

above. TTiamas Simons.^^ " Received Mr. 

Hort^B note of 25th August, 1800, for 8500, to re- 
new the above. Thomas Simons.^^ *^ Received 

Mr. Hort^s note 20th October, 1800, for 8500^ 

to renew the above. Thomas Simons. ^^ Also, 

one of 29th December, 1800. Thomas SimonsP 

^ " Received Mr. Horth note 23d February, 

ft 

1801, to renew the within. Thomas Simons/^ 



."^^••^•t " Received Mr. April 20th, 1801.') 

Borth notes June 15, 1801. 

for renewals, Aug. 10, 1801. 

dated Oct. 5, 1801. 

. Nov. 23d, 1801. 

• ^1 •• ' " ^ ^ ^ January 18, 1802. 

"^ March 15, 1802. J 



Thomtu 
Simons. 



'^ Received of Mr. William Hort, three hundred 
dollars. May 13, towards taking up the last note. 

Thomas ' Simons. ^^ 

Whence he contended, that this note was given 
by the plaintiiT's testator and himself jointly, to raise 
inoney for the use of Governor Rutkdge. He aLi# 
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produced his check in favour of plaintllT's testator 
for £300 more than his portion of the amount; and Jan. isu^ 
the testimony of the principal clerk of the said tes- ^f^^"^ 
tator^ who proved that when Simons was asked^ if v. 
the account apparent in his books^ which was for the 
present cause of action^ should be made out and pre- 
sented for payment, he replied^ Mr. Harty the defen- 
dant, owes me nothing. It was also proved that Mr. 
Simons purchased produce of Mr. Hort, knowing it 
to be his, from Mr. Hart^s factor, and never propo- 
sed any discount; although, as was also proved, the 
circumstances of Mr. Simons were much embarras- 
sed, and such as probably would have induced hin^ 
to make such a proposal. 

The judge charged the jury that the case was 
dearly in &vottr of the defendant, and the defend- 
ant's counsel, viewing it in the same light, did not . 
address the jury, but they found for the plaintiffs. 
A new trial is now moved for on the following 
grounds. 

Ist, That the uncontradicted evidence of Mr^ ^.. 
MainCy proved that long after the payment of the 
money, the intestate acknowledged and declared 
with reference to the very demand on which this ac- 
tion was founded, the defendant owed him nothing . 
toAj That the nature of the engagement was an en- 
gagement by both parties, as a security for Governor 
Rutledge, and, therefore, they were, liable jointly 
and equally. 3rd, That the verdict for these, and 
ether reasons^ was contrary to law and evidence, 
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CoLCocK, J. I should not be disposed to distiii'b 
>^«^i8i*- the verdict, if there were any evidence on which it 
could be founded ; for I feel no disposition to inter- 
fere with the prerogative of the jury^ in deciding 
on facts. But in this ease^ it does not appear to me 
that there was any evidence to warrant the verdict. 
The mere production of a person's note is not suft^ 
cient to warrant a jury to find a verdict for him who 
holds it. The nature of the transaction^ and all the 
circumstances proved by the plaintiff's themse!ve% 
shew that the note was a joint one of the pkiiftiff 's 
testator and defendant ; it was signed by the defend- 
ant only^ because this was necessary to comply with 
the rules of the bank. Can there be a doubt but 
that it was an accommodation note ? and^ if so^ why 
should the defendant pay the whole? Does not the 
plaintiff's testator shew this by charging only a part 
of the numerous discounts which must have beeft 
paid on it? But the uncontradicted evidence of Mr. 
Mainey who said that the testator^ in his tife-timey 
told him that the account should not be made out^ Car 
that the defendant owed him nothings is certainly 
conclusive^ when taken together with the circum^ 
stances which go to shew that the note was an &c* 
commodation note. I cannot but think it a verdict 
against evidence^ and, therefore, I am in favour of 
granting a new trial. 



NoTT, J. It appears that Mr. Sort gave a note 
to Mr. SimoM, plaintiff's testator, for the sum of 
five hundred dollars, for the accommodation of Mr. 



STATE OF SOUTH-CAROLINA. S7f 



JBdward JRutledgCj \vhich note was endorsed by Mr. CBAmut- 
iSimtmsy far the purp>o^ of discounting at the bank^ Jan. i814l 
in order to effect the object foi^ which it wits origin- ^^^[|^^^ 
ttUy drawn*. After several renewals. Mh Hort paid ». 
three hundred dollars towaMs discharging itf and 
Mr. Simons paid the balance and took up the note. 
This action is tfow brotlght by the executors of Mr. 
Simons f to recover from Mr. H&rt the money so 
^d> as so mucli paid to his use. The defence set 
up by Mr. Hort is^ that the note was given jointly 
by him ^ind Mr. SimoMj for the accommodation of 
Mr. Huthdge, and^ therefore^ he ought not to be 
compelled to pay more than he has already paid ; 
'» that the only question is^ whether this was really 
a joint triansAction^ or Whether it was a contract of 
Mr. Hort only. The evidence has been submitted 
to a jury, and a verdict is found for the plaintiffs^ 
und I do not see any good grounds for setting that 
verdict aside. The legal presumption arising from 
the face of the papers^ is in favour of the plaintiffs^ 
Mr. Horfs note would not have been discounted at 
the baidc without an indorser. The presumption, 
therefore, is, that, Mr. Simons indorsed it for the 
accommodation of Mr. Hort. It also appears that 
Mr. Hort has paid three hundred dollars, which is 
expressed in a receipt produced by him, to be so 
much towards paying off the note. Now it is not 
to be presumed, that he would have paid three hun- 
dred dollars towards discharging a note for five hun- 
dred dollars, of which he was only liable to pay one 
half. On the other hand, a witness testifies, that at 
tone time When he was drawingoff accounts for Mr. 
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CmjxtMt- Simont, be asked him, if he should make out M^, 
Jan. 1814. Ebrfs^ accounty Mr. Sinums replied he had no ae- 
count against Mr. Hart ; that Mr. Hart owed him 
»r nothing. But it is to be observed^ that Mr. Simam 
was a merchant^ and this witness was a clerk in bis ^ 
counting house^ and it is probable he alluded to hi» 
book accounts when he said Mr» Hart owed him 
nothing. This claim is of a different character^ al<- 
though a memorandum of it is found in his books f 
at all events^ it was a proper question for the .con- 
sideration of a jury^ and I am <^nion their verdict 
ought not to be disturbed. 



Shith^ J. This was an action of assumpsiCy 
founded on the following circumstances : 

The defendant^ to accommodate the late governor 
E» SuttedgCf had given his note to the plaintiflT'a 
testator for 8500, and obtained his endorsement to 
give it a currency at the bank. Many renewals 
were had in the same way. Mr. Rutledge never 
paid the money ; and, finally, Mr. Hart paid Mr. 
Simons three hundred dollars, and Mr. Simons 
paid the balance^ and brought suit by his executors 
to recover this balance as so much money paid to the 
use of Mr. Hart. At the trial, it was contended by 
the plaintiff^s counsel, that Simons was merely an 
indorser, at the request of Mr. Hart^ to bring his 
note within the banking rules, and that he had no 
part in the accommodation of Mr. Rutledge. On 
the part of the diafendant, it was conteniled that Mr. 
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Simons was equally concerned in the accommoda- ^■^elbb- 
lion, therefore^ ought to be an equal loser ; and Jan. i8i4. 
4iaght not to recover it against the defendant. But ^f^^^^"^ 
there was no. sort of proof that Simons intended to «• 
join in the accommodation any further than he had 
done, on the application of Mr. Hort alone. The 
jury found a verdict for plaintiiT^s ; and I can see 
no reason for setting it aside. I am^ therefore^ 
•gainst the motion. 

' Grimke^ J. 'This was an action brought by the 
plaintiffs against defendant for the recovery of a sum 
of money, which plaintiffs claimed Qf defendant as 
having been advanced on his account The circum- 
stanpes were that a friend of plaintiff 's testator^ and 
the defendnqt being in want of inooey^ defendant . 
was induced to give a note of ftSOQ ; and plaintifit ^9 
testator^ who was director of the Branch Bank, to 
indorse^ and get it passed by the Bo^?d. This ac^ 
commodation note had been given previous to the 
13th of January^ 1800, and had been continued by 
renewals to the 15th of March, 1802. The que$- 
tion was, whether the sum borrowed, wa£i to be paid 
by the drawer, defendant, and ijidorser, pl^ntiff'^ 
testator, joindy ; or by the drawer alone. It ap- 
peared in evidienee produced by the defendant, and 
in his hand-writing, that plaintiff^s testator ha4 
»gned a receipt on the 13th of January, 1800, in 
these words : ^^ Received of fVilUam fforty his note 
of litis date for 8500, payable to my order, and for 
discount in the National Bank, being another re- 
Bewal for a sum originally borrowed in Augurt, 
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CiABus. 1798. for the use and aecommodation of the hoMtuv 
Jan. 1814. aUe Edward Rutkdgej and at his request^ contmu-* 
ed by renewals to this time/' Signed^ Thomas. 
Simons. It also appeared in evidence^ that the last 
receipt fbr renewal was dated 15th of March^ 1800, 
two days previous to which^ Mr. ffort had paid 
8300, towards taking up this note^ as appeared by 
a receipt written by himself. The defendant also 
l^ved by a Mr. Maine^ who was a clerk to plain- 
tiff's testator^ that the said Miine, when making out 
a aumber of accounts for Mr. Simons^ asked him^ i£ 
he should draw out the one which appeared in his 
books against the defendant;^ to which be^ Simaw^ 
replied^ that defendaol owed him nothing. It was 
also in evidence^ that Simons had purchased pro- 
duce belonging to Mr. Horty knowing it to. be hii^ 
and yet proposed na discount^ although the circum- 
stances of Simons were embarrassed^ and those of 
defendant very goody as he was always able to pay 
whatever debts he had contracted with much t:on- 
venience ta himself. It was argued <m this evi- 
dence^ that the deceased was equally bound to pay 
that note as defendant ; that he^ Hart, had already 
paid his proportion^ and more than his proportion^ 
as appeared by the payment of 0300^ and that the 
evidence of Maine confirmed the nature of this 
transactiioiw 

On the other hand^ it was contended that Simons 
was not originally engaged in the borrowing of tho 
money^ as appeared by the first receipt given by 
him> dated IStib Jinuary^t 1800^ in which the naturo^ 
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of the transaction was expressed ; for that if he, Si- ^^J.*"*^ 
monsy had been originally concerned in the note, he Jan. lau. 
would, at that time, have signed no other receipt ^^^^^^^ 
than such a one as was produced on the trial ; all of «• 
which reoeipts, subsequent to this first, only expres- 
aed, "Received Mr. Horth note for renewal.'^ 
This first note then differing so materially from aU 
the others, proved that the debt had been incurred 
before jSimans had become an indorser for the de- 
fendant. It was also urged, that defendant having 
paid more than one half of the note to Mr. Simons, 
was a sufficient answer to that part of the argument^ 
which went to shew that the debt was to be equally 
paid between them; as Mr. Hartf who was a man 
very correct in business, never would have overpaid 
his proportion, at least without taking some memo^ 
randum in writing from SimanSf by which he eould 
prove, that having paid his half, he was not account*- 
aUo for the other part ; and the very circumstances 
gif^n in proof of the embarrassed situation of Simona, 
showed strongly, that the payment defendant made 
was on his own account, and not an advance for St- 
manSy as |he was not bound to make any advances 
for him ; and that he certainly would not have done 
so, when he knew of the distressed situation of Si- 
mans. With respect to Simons not calling on de^ 
fendant for full payment^ when he, himself, was ia 
distressed circumstances and defendant in prosper* 
oos ones, it may be attributed to the certainty of his 
being able hereafter to get paid, whenever he should 
eventually be compelled to call on defendant ; and 
that he waa induced to forbear pressing defendant 



582 JUDICIAL DECISIONS IN TfflT 

^^V^ for payment^ because he knew it was jiajnuent for 
Jan. 1814. the debt of another and not his own; and that 
siMovi whilst he, Simons^ was not oldiged to pay the amount 
*• to the bank, but could still go on discounting for the 
balance with the defendant, he was under no neces^ 
sity to press the defendant. That with respect to 
the testimony of Mr. Maine^ there must have 4>een 
some mistake, some misapprehension between the 
parties. That Mr. Simons being a factor or agents 
and knowing the defendant owed him nothing on 
that account, might have answered as he did, refer- 
ring to that circumstance alone, and not to the nego- 
tiation of the notes, which were of a confidential na- 
ture, and which he did not mean to be touched but 
by himself. It appears further from the brief, which 
the judge presiding at the trial has reported as cor- 
rect, that the counsel for the defendant considered 
the ease so clear under the testimony produced, that 
they did not address the jury j and that the judge 
who tried the case, viewed it in the same light, and 
so charged the jury. But i}ie jury, considering all 
the circumstances of the case, found a verdict for the 
plaiutifls. 

> It is evident fi*om the testimony adduced on both 
sides, that this is not one of those very clear cases^ 
wherein all mankind will agree at once what verdict 
would be proper ; but it seems to be a subject of 
considerable difficulty, and which, perhaps, can 
never be fully explained. It does not appear satis- 
factorily to my mind from the evidence, that Mr. 
Simons was not one of the original borrowers of this 
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flMmey ; and there is nothing in the evidence after- Cba»™- 
wardsy which goe&to shew that he was ever consid- Jim. i8i4. 
ered by defendant,, as liable for the one half of the T'^'^'^^ 
debt. The very receipts which defendant produ- v. 
cedy and his payment of 8300, which is tnore than 
one half of the sum borrowed^ evinces this. With 
respect to Mr. Moines evidence, he may be mista- 
ken ; he may have misunderstood Simons in his re- 
ply to him ; but when his evidence is contrasted 
with that ci the receipt in Siman^ book, it is cer- 
tain more credit must be given to the book than « 
to Mr. Maine^s testimony. Maine proves that a 
money transaction existed between these individuals, 
and he proves also that it was in Sinum^ books; the 
receipts of Simons and defendast, produced at the 
trial, corroborate these facts. Which then is* likely 
to be mistaken, the books of Mr. Maine? The 
Jury have said the latter. In a case, therefore, 
where there is evidence on both sides, and where 
that evidence is doubtful, I should be loth to disturb 
Ae verdict of the jury ; but, particularly, where 
my c^nion, under all the circumstances of the case 
coincides with the verdict, and when I cannot see 
Umt injustice has been done thereby. 
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juiTVdu. Charleston^ January Term, 18144 

HxniTivo Executors of Thomas He:nKing 1 Richardson^ fof 

WinBM. ^*- f ^^^ Motion. 

Robert F. WirHER94 ) Sihmons^ C<m/ra. 

to cue of Action on Bond* 

•Tiction, 
the inea»- 

STges 1% CoLCOCK, J. The defendant set up by way of 
Sa/ wIa ^i»^"^t, a deficiency of the land which Was the con^ 
interest gideration of the bond. Both surveyors agreed that 
auentiai* a Small Stream^ and the adjoining swamps for one 
^^^S^ be f<'tti*th of a mile in length and from two chains to 
recovered fQ^^^ and a half chains in width, part of the same 

fonbreach - ^ r 

of w«mn- land warranted to defendant^ was taken off by a title 
^' paramount to that given by plaintiff to defendants 

Upon this stream, but further down, it was proved 
that the defendant had built a saw-mill, which for 
about three months in the year would yield about 
one thousand feet per day; and the witness agreed^ 
that by losing the slip of land in question, the jnt>-' 
duction of the saw-mill would be lessened to about 
four hundred or five hundred feet per day, because 
the head of water would be much lessened ; the de- 
fendant being UTiable to raise the mill pond so as to 
flow the water back upon the lacd so taken off by 
the paramount title. The only dispute, therefore, 
was, what was to be allowed in discount for this piece 
of land. For the defendant it has been said, that 
the measure of damages should be the value of the 
land, (considered as a necessary appendage to the 
saw-mill, which had been built under a belief that 
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the tide of the plaintiff was good for the whole caAmuM. 
extent of the land ; and that it ^ was of no con- Jan. 1814. 
sequence whether the improvement^ that is, the ^f'"'^^^^ 
saw-millr was directly on the land or not^ so it be- v. 
eante diminished in value by the loss of the said ^^™''*' 
land,) and not mei^^ely the intrinsic value considered 
without rektion to the saw-mill, which had been 
erected under a confident belief that the war- 
ranty of the whole land would be fulfilled. But the 
presiding judge charged the jury, ^^ That the mea- 
sure ^ the defendant's discount should be the intrin- 
ac value of the land so lost, considej-ed by itself; and 
not its value as increased by the saw-mill, inasmuch 
as it had not been erected directly upon the land so 
lost to the d^ndant^ unless they presumed the 
defendant, at the time of purchase, bad intended to 
erect suefa a saw-mill. The jury allowed only 0125 
. discount^ and the motion is for a new trial. 1 st, 
Because the judge mistook the rule of kw, which 
jAiDuId be the troe measure of the defendant's dis^ 
count. 2&d, Because the verdict is against law and 
cvidenee, particularly in not giving the defendant 
tbe damages he must have sustained in the injury 
done to his saw-miti by the loss of the land taken off, 
tiiough not erected upon the very land in question. 

In determining^ this question, I find considerable 
difficulty arising from the diversity of opinion which 
has existed in ancient, as well as modem decisions, 
oo this subject. In looking to the source from whence 
this responsibility as to the land took its rise, we 
loek to the old common law doctrine ; and attliough 
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^"^o*"** the forms of law have been greatly altered^ the pria- 
jaiK igi4- cJples still remain. How was land originally held? 
Of some superior lord^ who warranted to the tenant; 
and^ if he were evicted by a title paramount^ re- 
stored him other land of equal valtie^ called his Es- 
cambium. Ist Beeves, 448. But after lY'^. statute of 
quia emptores^ this was considered a mere peiwnal 
contract ; and an express clause of warranty was in- 
troduced^ which is a kind of covenant real^ as 
JBiMhstone says^ 2nd Vol. page 301^ and in Ftner^s 
Jtbridgmenty page 416^ and 428. ^^ Warranty^ if 
land be improved by the industry ofthefeoffeey the 
plaintiff in warrantia chartcs shall recover only the 
value at the time of donation.'^ To this warranty 
has succeeded the personal contracts usually con- 
tained in deeds. Now the question is^ does any 
other and greater responsibility arise from these 
covenants^ than did from the ancient warranty ? I 
apprehend none. I conceive that the introduction 
of a covenant of seisin was only intended to give the 
grantee a speedy remedy^ if he found the title of 
grantor was defective ; for under that covenant^ he 
might sue before eviction, if he discovered a d^ect 
in the title : but under the covenant for quiet en- 
joyment) he could not. In this case, the deed was 
not produced, and, therefore, it is not known what 
covenants it contained ; but I consider the case as 
one of eviction, when if the deed contained both^ 
both would be broken. 

It seems difficult to find an adjudged case in the 
English law books^ since the year books of 30th Ed- 
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ward 3rd, 14 B, directly in point, which induces ^°*"J;*'" 
me to helieve the point has long 'been at rest in J«k i814. 
England ; and this ofmiion is greatly strengthened ^^^^^^ 
by many analogous cases, as Speak vs. Spmky Ist •• 
VemoHy 271. and JB«i/y vs. Dermory 12th Modern 
MepartSf 526. The civil law rule is certainly objec- 
tionable, for it is not founded on any principles of 
reason or justice; and, therefore, cannot assist the 
judgment in determining on the true measure of 
damages. It is said that if a man is deprived of his 
property, he ought to receive its value at the time 
of such deprivation; and, therefore, one who had 
sold without a title, should pay the value at the 
time of eviction. But does he contract to do so ? 
This appears to me to be the consideration. What 
13 the contract? That the vendor warrants the 
vrorth of property so much as it is when he sells it. 
Not that, if it should increase in value, or be im- 
proved to twenty times the original worth, that sum 
4KniId be reimbursed on eviction. Who, I would 
^Af would enter into such a contract ? Who would 
venture to sell under such responsibility? But 
what in my opinion shews the fallacy of the doctrine 
contended for, is, that the rule is not reciprocal. If 
tile grantor is liable for any increase of value which 
may exist at the time of the eviction, what shall he 
l>e liable for, if the value be diminished ? Suppose 
a valuable rice plantation be sold, and afterwards in-* 
undated by the sea, and the dams broken, and the 
soil washed off, and then the grantee evicted, what 
shall he recover? What he paid, or the value at 
the ,time of eviction ? I imagine it would be said 
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csABut. |>y tiie grantee^ you must pay me what I gave for 
, Hn 1814. it^ for it is not now the thing you.wld; nor can any 
^^^^"^ case or dictum be found to show that he could be 11- 
V. able for less than the consideration money m^fitioned 
in the deed. I conceive that the case is settled by 
the case of Furman and Elmore. But it was said 
there is a difference ; I^ however^ can perceive none 
in principle. The cases of Stoats vs. the Exec- 
utors of Ten Eyekj 3rd CaineSy page 111 ; Pitcher 
vs. Livingston, 4 Johnson, page 1 ; Bender va. 
Fromherger, 4 Dallas, page 436 ; and Lowther vs.. 
the Commonwealth, 1st Henning 4r Mvmford, p* 
201 ; all confirm the rale that the measure of dam- 
ages diall be the consideration money^ with costs 
and interest. Presuming that that was the sum 
found by the jury in this case^ I am against the mo-^ 
tion for a new trial. 



NoTT^ J. The only question submitted to the 
Court in this ease^ is^ whether a person, in an action 
of covenant on a general warranty of title^ is entitled 
to recover the value of beneficial improvements pat 
upon land, from which he has been evicted by a ti- 
tle paramount. In the case of Furman vs. Ebnore^ 
it was determined that the price of the land at the 
time of sale, and not at the time of ^viction^ should 
be the rule or measure of damages. That seems to 
be admitted on all sides to be the common law rule. 
It was also a principle of the feudal system. The 
feudal investiture created a reciprocal obligation be- 
tween the lord and vassals to wit; on the oart oi the 
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lord, that in consideration of the services he re- chaklbb. 

TOlTa 

ceived, he would«defend the title of the rassal ; and Jan. i8i4. 
oa th^ part of the vassal^ that he would render the ^^^""^""^ 
services due to the lord* Yet this obligation was a 
implied by law and not created by any express words) ^""■■• 
and in case of eviction^ the lord was bound to give 
other lands of equal value.; Co. Litt. 365. and the 
rule of damage was the price at the time of donation. 
Beev^^ IBst. Eng. Law^ 446. Afterwards, when 
express warranties were introduced, they were con- 
adered of the same import and to amount to a feu- 
dal contract Gilbert tm Tenures, 124. ^^ For the 
warraaty was an express undertaking to do the same 
thing as the feudal lords used to do to their tenants, 
and under the same penalties.^' ' Gilberfs Tenures. 
And the express warranty could go no further than 
the warranty implied in the feudal contract, since it 
came in the place of it. Gilherfs Tenures, 127. In 
most of the American courts, as far as their decisions 
have come to my knowledge, the same rule has ob- 
tained. 3 A*. F. 71 R. 113. 4 Johnson, 1. 4 Dallas, 
441. 1st Benning <$• Mum. 202. In the states of 
Massachusetts and Connecticut, a different rule has 
been adopted, but they both admit that they have 
departed from the common law. If then the decis- 
ion in the case of Purman and Elmore is agreeable 
to the principles of the common law, it would seem 
to be conclusive in this case. We can only look to 
the value at the time of the sale ; we cannot enquire 
what has been done since. I do not find any case in 
the English bodes, elmbracing this question ; but the 
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CuBui* case ot Pitcher y§. Livingatorij 4 Johnson f 1. is di- 
j«n. 1814. reedy in point. Judge Spencer^ wlio dissented from 
^^^^^^^^ the rule laid down by the other judges, bottomed 
V. his opinion on the particular covenants in the deed 
wxnsM. 1^^^ jj^ ^^ ^^^^ yj^^ ground does not exist. One of 

the principal reasons why the improved value can- 
not be recovered, is because in construing a covenant 
you cannot go beyond the subject-matter of it. The 
land alone is the subject-matter of the covenant in 
this case, and not the subsequent improvements. 
Besides, reciprocity is thought to be one of the best 
rules by which to test the correctness of any legal 
principle ; and according to that, if you take into 
consideration the improved value at the time of evic- 
tion, the converse ought to be adopted. But, I be- 
lieve, the diminished value has never been made the 
rule by the common or civil law. Inconveniences 
will probably be found to result from any rule that 
ean be laid down, and, therefore, the safest way ia^ 
stare de cisis. Let the motion be discharged. 



SniTit, J. This principle has been already deci^ 
ded in the case of Fvrman vs. Elmort^ at Columbia, 
wherein the court were of opinion that the price 
paid for the land, with interest, up to the time of 
recovery, was the legal measure of damages. I am, 
therefore, of opinion, as the defendant has by this 
verdict obtained that measure of damages, that a new 
trial ought to be refused. 
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Orimke. J, After' the decision which took place G«AmLig. 
in the ease of Furman vs. Eknare, quoted above, Jan. i8i4. 
in which the nature and extent of warranty was fully ^^][J[|^ 
entered into^ and the inapplicability of the civil law ^' 
doctrine of compeltsation in such ca^es was diseus* 
sed; there will be little opening in the present case 
to add any thing new on that subject. I take it for 
granted that the question of civil law compwsation 
18 for ever put to rest in this Courts after the last 
mentioned decision : We have then only to consider 
what is the rule laid down by the common law in 
eases of this kind. In Co. Litt. 388. b. it is said, 
warranty extends to warrant the land in the same 
plight as it was at tne time of the warranty. Again; 
a warranty is a covenant real annexed to lands or 
tenements, whereby a man and his heirs are bound 
to warrant the same lands, and to render in value, if 
they are evicted by a former title. Co. Lit. 365. a. 
Now by this, it appears, that a warranty does not 
extend further than that the party selling the land, 
shall put the purchaser in the same situation that he 
was in at the time of the purchase ; and if he is evic- 
ted, to render in value the land so lost. The reason 
which the common law gives, is, because the cove- 
nant is broken as soon as the deed is delivered. 
Now, this is precisely the case here ; for if this was 
not the rule, how uncertain, how fluctuating would 
be the compensation to be recovered ? If this was 
not the rule, it would make the vendor guarantee 
beyond his agreement. In this case, the plaintiff 
did not stipulate that this was a good mill-seat $ he 
did not sell it as such ; he did not covenant that the 
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ciiaun- land taken away should mak^ a good mill-poi^ ; nw 
Jan. 1814. does it appear that it was in the conteinplation of the 
^^^^^"^"^ defendant* at the time of purchase to erect a mill 
V. there. The intentions^ then^ of both parties were 
WiTBBM. ^^ game. One to sell land only ; the other to buy 
land only. All then that he can recover^ in my 
-^opinion^ is the price of the land and the interest on 
such sums^ if he has had no actual use of the land. 
But diis case appears stifl stronger^ whai we con- 
sider that the improvements are not actually taken 
away^ and that the defendant's set*off is founded ra- 
ther on consequential damages^ than any acUial loss 
of the improvements which he has put upon the 
land. This would^ indeed^ be extending the doe- 
trine which has been contended for by the . defend- 
ant still further^ and for which there seems to be no 
good ground of kw or reason. I am^ therdbre^ of 
opinion, that the jury decided correctly in giving 
the value of the land at the time of the purchase^ 
and consequently against a new tri^. 
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CK4HLRS- 

• Charleston, Junuary Term^ 1814. jan. ibi4. 

Jacint Laval 1 ^^^^ 

Oliver Cromwell & \ • ^'•i'"*> ^^' 

.Charles Graves. 

OoLCOCK, J. This was an action of debt on the ^^J^^^^^ 
bond of the defendants* in the penal sum of one thou'* case, 
sand pounds^ conditioned that the defendant^ Oliver there wi» 
CramweU, who was a clerk of the plaintiff in the ^;»^;^^ 
sh^'iff's office, should account for all sums of money ^^^^'^ 
received by him for the sheriff. The plaintiff pro- was le- 
ved the bond, and a receipt from the defendant, 
Olwer CrarmveU^ to Mr. William Boyd, dated the 
14th day of September, 1807, for the sum of four 
thousand five hundred and forty-eight dollars and 
forty-two cents, received for the plaintiff on an ex*' 
•ecoticm at the suit of Wentner vs. Muir ^ Boi/d. 

For the defendants, it was stated by their coun- 
ael, that the defendant, Oliver Cromwell, had re- 
ceived this sum from Mr. Boyd; that iie remained 
in sheriff's office till near two o'clock, and the (sher- 
iff not appearing then, he deposited the iUm of four 
thousand five hundred dollars in the State Bank, to 
his credit; and retained the balance, forty-eight dol- 
lars forty- two cents on account of the sheriff ^s fees. In 
support of this statement, the bank book of the 
plaintiff for the State Bank was called for, and also 
a book of memoranda, called his cash book. From 

the first, it appeared that a sum of four thousand five 

75 
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^"t^** hundred dollars^ had on the 14th of September^ 

Jan. 1814. 1807, been lodgisd in the State Bank to fie credit 

^^^^^^^ of the plaintiff; the form of t^e entry, ^^ Gash 

<^- four thousand five hundred dollars/' The cash 

Cbox- 

irsu, &c. hook was also examined, and there was no entry in it 
of any sum corresponding to the amount in dispute. 

The counsel for. defendants attempted to shew 
from circumstances, and with that view proposed 
questions to one (if the witnesses, that the plaintiff 
was absent from town on the day of the date of the 
receipt. Several witnesses deposed to the honesty 
and integrity of Mr, Cromwelly which wene not de- 
nied by plaintiff. Mr. Charles Cromwell was ex^ 
amined, and deposed tliat on the 8th of September/ 
1806, which was nearly a year after the date of Ihe 
receipt to Mr. Bcn/dy and a few days i^er it had 
been known, the money had been received by his 
brother, Mr. Oliver Cromwell i he obtained from 
Mr. Boyd a copy of the receipt, and went to the 
State Bank, where he found that i sum of 84,500, 
had been deposited on the day of the date of the 
receipt to the credit of Mr. Laval; that afterwards 
in several conversations with Mr. Laval^ in which 
the witness affirmed that this was part of the money 
his brother had received, Mr. Laval, though he insis- 
ted he deposited the money himself, yet said the mat- 
ter could be settled between Mr. Oliver Cromwell 
end himself, if he, the witness, did not interfere ; that 
he knew he. must pay the money, and requested 
that Mr. Cromwell would make a search for it in 
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bis hoose. Upon being told by witneas, his broth- CBA«Mg. 
ers character would suffer on the occasion^ he^ La- Jan. isu. 
vol. said he took a different view of the matter : ^-^'"'^^*^ 
that he would vindicate the character of the said 9. 
OUver Cromwell; and did^ himself^ blame him only wux,''&e. 
for having enforced the execution^ when there were 
orders not to proceed; which appeared pretty 
clearly in evidence to have been the fact. Tliat 
upon asking Mr. Laval, if he could shew by re- 
ceipts^ how he came by that money^ he said no ; 
that he was in the habit of receiving considerable 
sums without giving receipts. It was deposed that 
Mr. Cnmtwell had been a very regular man; that 
he had received large sums of money for Mr. Lehre^ 
Che former ^eriff^ and had faithfully accounted for 
them ; but that since a vioient fit of sickness^ with 
which he was attacked in the autumn of 1806^ he 
had become less methodical^ and his memory con^ 
snderably impaired. 

On the cross-examination of Mr. Lehtey one of 
th6 defendant's witnesses^ he said Mr. Cromwell had 
made it a habit to take receipts for all sums of money^ 
whic!h he received or paid away to his use. Mr. 
Chary J a clerk in the sheriff's office^ for the defend- 
ant^ deposed^ tliat he did not recollect having seen 
Mr. Laved in the office on the 14th of September^ 
1807; that sometimes he visited his plantation in 
Goose-Creek ; that Mr. Cromwell generally remain- 
ed in the office until two o'clock^ and thinks he did 
fio on the 14th of September ; that he^ himself^ was 
oecasonally called from the office ; that Mr^ Crom^- 



S96 JUDICIAL DECISIONS IN THE 



TO .. 



Wffll did not go out on account of his debilitated state. 
j»... j» 4. On being cross-examined^ Mr. deary said he saw 

LAVix M**- ^^^ V^y ^* money to Mr. Cramwettf that 
J- he did not see Mr. Cromweli pay it to Mr. LodoI ; 

wsi.' , &c. nor did he know how he disposed of it ; that Mr.^ 
Laval always kept possession of his bank book^ of 
which he was extremely car|sful and never trusted it 
to the possession of any person ; that he scarcely 
permitted any one to see it; that Mr. Cromwett 
kept a book of receipts^ and was in the habit of tak* 
ing receipts for all sums he paid Mr. Laval; he 
was less methodical after his illness^ but he deposed 
generally to the fixed habit of his taking receipts. 
That hcy Mr. Laval, always deposited his own mo- 
ney^ and that Mr. Cromwell never had deposited 
any for him to his knowledge. It never was pre* 
tended by Mr. Cromwell, that he ever had poases- 
sion of Mr. LavaPs bank book^ or had at any other 
time deposited money for Mr. Laval; but it was 
assigned as a reason for his depositing at this time^ 
that having kept it till near two o'clock^ and Mr. 
Laval not making his appearance^ he determined on 
louging it in the bank. Mr. Cleart/ was interrogated 
as to some declaration of Mr. Cromwell to that effect^ 
in the presence of Mr. Cornice, near the hour of 
two ; but he did not recollect any ; and witaessea 
were called to shew that Mr. Laval must have ob- 
tained the entry in his bank book after Mr. Cronh- 
it>elf had deposited it^ when he probably went to 
bank for the purpose of making some other deposit. 
To this point Mr. Jeanneret, the teller^ and Mr. 
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Steedman^ the book-keep^ of the State Bank^ were ^■^■•• 
examined. It was a fact not disputed^ that if the en- j»n. 1814. 
try in the bank had been made after the deposit^ it ^^'T^^*^^*^ 
would have been made by the book-keeper^ if pres- «. 
ent. The entry in Mr. LamaPs bank book was in .^p^' &«; 
the hand-writing of Mr. Jeanneret. These witnes* 
sesy however^ for defendant deposed^ that in the ab- 
senee of Mr. Steedman^ the book keeper^ Mr. Jean^ 
nerety the teller, and Mr. Jlxsany sometimes made 
the entries for him. On their cross-examination, 
they said they had no recollection of Mr. CromwelPs 
having at any time deposited money for Mr. Laval; ^ 
tiiat Mr. Laval was in the habit of depositing his 
own money ; that he never left his book at bank but 
to have it balanced ; and on the fte^ of the book, it 
appeared not to have been balanced on any day near 
the 14tfa of September, 1807 ; that it was invariably 
the ease, that when a bank book did not aceompany 
a deposit, and credit was given in it afterwards, the 
credit in the bank book was not entered, ^^ cash f^ 
1>ut it was entered, ^^ deposit f' and that the person 
in this instance who deposited the 04,500, miut 
have had Mr. Laval^s bank book vith him. 

In reply to this testimony, it was deposed on the 
behalf of the plaintiff^ by Mr. Jackson^ a deputy 
sheriff, that he saw Mr. CromweU put the money 
lie received from Mr. Soyd^ with the execution un- 
der which it was levied, into his breeches pocket. 
(The execution, Mr. Ckan/f on his cross-examina- 
tion, proved has been ever since mismig, notwith- 
standing the most diUgent seareh m the oAee of the 
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cbaum. sherifF. ) That Mr. Cromwell lias taken papers and 
Hn. 1814. moiiey from the office^ which he has kept a consid- 
J^]^^^^^*^ erable time before they were returned. He men- 
«• tioned an instance <»f his carrying away an execution 
uriuj&c.with raoDey in it^ which he kept three months^ 
strenuously denying^ in the meantime^ that he had 
ever received the money ; but it afterwards was re- 
turned with the execution, the receipt for which 
was exhibited at the trial by his counsel. Other 
witnesses proved, that he had carried away papers 
of the office, which have neven been returned ; that 
he had received sums, (they were ^mall^) at the trial 
not accounted for, and in a particular instance diat 
he delivered to Mr. Johnson^ the security of Mr. 
Lfovctlf some office papers which he said he would 
not deliver to Mr. Lavaly on account of their quar*^ 
rel. It was proved for the plaintiff, that the judg- 
ment, to satisfy which the money received from Mr^ 
Bot/d had been levied, had been taken by agreement, 
to remain unenforced till communication could be had 
in England with the owners of the debt, relating to 
the terms of the agreement ; that orders were ac- 
cordingly endorsed on the execution not to proceed ; 
that Mr. Cromwell delivered it to Jackson^ the de- 
puty sheriff, with orders to get the money. That 
near twelve months after' the receipt by Mr. Crom- 
welly Mr. Boyd having met Mr. Meholson, the at- 
torney on the record of said judgment, and repro- 
ved him for departing from the agreement, he re- 
sorted to Mr. Lavaly which produced an enquiry 
into the matter, and Mr. JVieholson believed the 
publications in the Gazettes. WiUkim and LeuHn 
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Laml proved that Mr. Cromwell said at first that c«a»i» 
the mopey had been probably paid to Mr. Clearj/j Jan* I8i4v 
and asked if Mr. Xa«;a/ had taken security from him. ^^^^^^^^^ 
That when his own receipt was exhibited. Mr. «• 
Cromwell was very unhappy ; said he did not know wbi^i.^ &o^ 
what he hsA dcme with the money ; but he was sure 
Mr. Laval had not received it ; that he told them^ 
he had given his negroes notice that they were to be 
sold at vendue to pay the debt : that he appeared 
one day very much elated^ and desired them to give 
him joy as he had foiind the money ; that^ thinking 
on the subject in his bed the night before^ he reeol* 
lected he must have put it inta a secret drawer 
which he had^ the key of which was mislaid f but 
that the day after^ be appeared dejected and said 
he had searched the drawer^ and found it not there ; 
that these conversations were before his brother, 
Mr. Charles Cromwell, had made his enquiries at 
the State Bank : that when Mr. Charles Cromwell 
infonaed him that there was a deposit of 84,500^ to 
Mr. LaoaPs credit, he said that he remembered 
Very well that he had paid the money to Mr. Webb $ 
that after he found the credit had been given by Mr. 
Jeanneret, and not Mr. JVebb, his mode of account^ 
ing for the transaction was this ; that he deposited 
the £4,500 to the credit of Mr. Lavalf kud kept the 
balance; namely, 848,42 for sherifPs fees; (for 
which, however, he never gave credit;) and, al- 
though it did not exactly correspond with the 
amoun^of the fees, that it very nearly did so. With 
this statement, ..his counsel began his defence. 
JC^euris Laval staid in the office at the time the mo- 



JUDICIAL DECISIONS IN THE 




esABSM* ney was received; and proved that Mr. Cromwell 
Jan. 18U. was then in the habit of taking receipts for the mo- 
nies he paid to his father. It was then shown and 
conceded, that according to the mode in which Mr. 
^TBuV&e. Cromwell himself had calculated the sheriff's fees at 
die date of the receipt, the sum said to have been re« 
stained for them in this case, viz : 848,42, could not 
correspond with the amount of those fees. It was 
shewn from a comparison of Mr. Laval^s cash book 
and bank book, that he had frequently deposited large 
sums, for which there is no entry in the cash book. 
Mr. Cochran also proved that Mr. Laval had at 
several times made him friendly loans of large sums^ 
without taking any written acknowledgments ; and 
Mr. LavaPs official receipt book was produced^ 
wherein it appeared that he, in his own hand, had 
written a receipt on the 14th of September, 1807^ 
for money paid to Mr. Logan. 



Upon this evidence, one of Mr. CromwelPs coun- 
sel contended that Mr. Cromwell must have paid 
the money to Mr. Laval f as it had been in proof 
that Mr. Laval had been in the office that day, and 
that he, Laval, had deposited it. The other coun- 
lel, that he had either deposited it in the bank, and 
Mr. Laval had afterwrads obtained credit for it in 
his book, or he had paid to Mr. Laval, and that 
Laval had deposited it. The jury found a verdict 
for the defendant. A motion is made for a new 
trial, on the following grounds : 



Ist, That the verdict was contrary to law, because 
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tile plaintiff fully proved the receipt of the 84,548, Chaexm. 
42 cents, by Oliver Cromwell, which made him ac- Jan. I814. 
countable for the same under his bond, knd he of- ^'^^^ 
fered no evidence which was i^ law sufficient to v« 
discharge him. 



Cmox- 



2nd, That it is contrary to evidence, because the 
plaintiff shewed by strong concurring circumstances, ' 
that the defendant had not accounted for this money 
in any of the ways he alleged he had done. 

3rd, That it is without evidence, because he of- 
fered no proof to shew that he had accounted for it 
in any way ; but rested on surmises and conjectures 
that he must have accounted for it in some way, be- 
cause of the sum of 84^500 being in the bank to the 
credit of, the plaintiff on the 14th of September, 
1807. 

This is a case involved in mnch obscurity, the 
evidence being by no means satisfactory or conclu^- 
sive on either side. It appears to be a proper case 
for the determination of a jury, and if there were 
even a doubt whether they had done justice, I should 
not be inclined to disturb the verdict. But I can- 
not but think the verdict correct, for if the money 
deposdted by the plaintiff in bank was not that which 
the defendant had receivedf it certainly might have 
been shewn by him, by proving from whom he re- 
ceived the sum deposited ; or, ir received in small 
sums, from whom each sum was received, which 

76 
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Cbaum* made the aggregate amount. I am against the mc 

Jan. 1814. tlOn. 
Lavaa 

9. 

£""• . ^ NoTT, S. The verdict in this case was to be 
drawn from a variety of facts and presumptions^ pe- 
culiarly proper for the consideration of a jury. 
They have found a verdict for the defendant^ and 
although 1 am inclined to thinks I should have found 
a verdict for the plaintiff^ I cannot say that there 
was such a preponderance of evidence in his &vour^ 
as will authorise the court to set aside that verdict* 
The great advantage of examining witnesses in open 
courts is that the court and jury may draw inferen- 
ces from their countenances and manner of giving 
evidence^ as well as from the facts which they re- 
late. All that advantage is lost in this courts where 
we are to form opinions of the facts alone^ and those 
but partially related. It is not extraordinary^ there- 
fore^ that we should see a case in a different point 
of view from what it appeared to the jury. But 
the presumption is^ that the jury have taken the 
most correct view of it. In this case^ it appears 
that the testimony was so nicely balanced^ that the 
presiding judge gave no opinion on it ; and in his 
report to this courts has not said that he was dissat- 
isfied with the verdict ; or^ that he was of opinion 
the weight of evidence was on the other side. I am 
of opinion, therefore, that the motion for a new trial 
ought to be refused. 



1 

i 
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SMITH5 J. I am in favour of a new trial ; and c.mAMsaa- 
assign for reason that the plaintiff's case was com- jm. isu. 
pletely made out : and not a tittle of evidence on "^^^"^^"^^^ 
the part of the defendant^ to shew he had ever ac- «. 
counted for the money. The alleging that he paid ^^^ ^e; 
it into the bank^ I think^ is entirely unsupported. 



Grimke* J. This was one of those cases wherein 
there was a great deal of evidence on both sides ; 
and so nicely did it appear to be balanced^ when it 
^as heard before the Courts that the judges were 
iDqually divided as to the preponderance of the tes- 
timony. I confess, I did think that the weight of 
evidence was with the plaintiff. 
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^tiTisu. Chauleston, January Tervfj 1814, 

William Alston 

ads. 
Benjamin Alston^ Executor} y 
Benjamin Alston, TVustee 
of Hai^ey and Wife. 

•"it Trover, 

montht 
mentioned 

rfi*?8«r* At the trial of the above case, it was admitted 
forrecid. ^^^ Benjamin B. Harvey and Charlotte ViUepon- 
^^"^ ^"- teux (in consideration of an intended intermarnagej 
Sland« together with Benjamin Alston^ deceased, entered 
Tucf" "cin. into a marriage contract ; by which the property in 
^^^ *.*' qucstipn was conveyed to Benjamin Jtkton, in trust 
GcW-** for the joint t^enefit of Harvey and Miss Ponteuxf 
K^IS! and after the death of either, to the use of the sur- 
Im^^^ vivor for life, and after the death of the survivor ta 
^ •eci€- ^he issue of that marriage. The marriage was sol- 
■ute» not- emnized. Harvey died, leaving issue, an infant^ 
imp 4c act which is alivc, and for whom the executor of the 
orir9i. trustee brought the action, to recover the negroes^ 
it/ay, Celia, Flora, Mary, JVancyand a boy. It 
was admitted for the defendant below, that the wife 
of Harvey, after his death, married James Lesesncy 
and that she joined with her. husband in a bill of 
sale, for a valuable consideration, in conveying the 
negroes. May, Celia, and Mary ; and that James 
Lesesne, by a subsequent bill of sale, conveyed Fh- 
ra, for a valuable consideration to William Alston c 
and that these bills of sale were regularly proved. 
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and recorded with the register of mesne conveyan- Crabus. 
ces for Georgetown district^ in his office. J^aney jan. i8i4. 
and a boy have been born since. s^'-n^n^ 

A^rrair 

IBqt the plaintiff below, it was insisted that Char- -^"'^*- 
lotte FilleJfonteuXf now Mrs. Lesesney could not 
join in the sale of the property, nor could James 
Leseane sell the same, as he had no right in it ; 
therefore, under the marrii^e settlement, the exec- 
utor of the trustee should recover it back, for the 
said Mrs. Leseme^ and the issue of her marriage 
with Harvey. 

For the defendant below, it was insisted that, as 
the marriage settlement was not recorded within 
three months, agreeably to the acts of Assembly, in 
that case made and provided, the said settlement 
was void as it respected creditors, and bona Jide 
purchasers, and also fraudulent. It was also urged, 
that the said marriage settlement should have been 
recorded with the register of mesne ' conve3rances in 
Georgetown district, agreeably to the provisions of 
a public act ; and, not being so recorded, the sec- ^ 
ond conveyance of the property, if first recorded, 
must be deemed and adjudged the first conveyance. 
It was also urged, that the party had a title by pos- 
session ; and could give the statute of limitations in 
evidence, under the general issue. All of which 
objections and grounds were overruled by the court; 
and the present appeal is taken upon the misdirec- 
tion of the judge presiding. 
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C4ASI.SS. CoKcocK, J. The groands which I deem it ne- 
jan, 1814. cessary to consider are^ Ist. Whether it was essea* 
tiai to the validity of the marriage settlement^ that 
it should' be recorded in the register's office at 
Georgetown, 2ndly^ Whether if that were not es- 
sential^ it was recorded within the time prescribed 
by law ; and lastly, whether, if the marriage settle- 
ment be valid, Lesesne and his wife could convey 
any right to the defendant. 

. The act which is called the Georgetown act, was 
introduced to relieve the inhabitants of that town 
from an inconvenience resulting from the county 
court act, which was of force at that time ; and which 
obliged all persons to record their deeds with the 
clerk of that court, who was not required by that 
iact to record marriage settlements; it, therefore^ 
can only be considered as applying to direct convey- 
ances of property. This further appears from the 
language of the act itself, which does not speak of 
marriage settlements ; for it will be observed that 
there is a uniform phraseology in all our acts which 
relate to marriage settlements. They are never in- 
cluded under any general term, but are always cal- 
led marriage settlements or marriage contracts. 

Again ; there are laws which require all marriage 
settlements to be recorded with the secretary of 
state, in order that as little trouble and ^ great cer- 
tainty as possible, as to the interest which the citi- 
zens had in the property in their possession. 
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As to the second ground^ I am of opiaion that the ^' 
Jnarriage settlement is to be considered as duly re- Jan. liu, 
cofdeil. It was dated on the 20th of September^ AmtoiT 
1797, and recorded on the 19th of December, 1797, a*. 
Wheneveif an act speaks of months, it means lunar 
months, unless the contrary be expressed; 2nd 
Blacks, p. 141 ; but on this point it seems to be con* 
ceded, that the defendant knew of the marriage set- 
tlement, so that, if there was any difficulty about the 
time of recording, he ought not to be permitted to 
take advantage of it ; for the object of recording be- 
ing to give notice to the community of the existence 
of these trusts, and the defendant having that knowl- 
edge, there was no necessity as to time, that the 
settlement should be recorded. 

It was contended, that, admitting the validity of 
the marriage settlement, yet Mr. Lesesne and his 
wife had a life estate in the negroes, and could^ 
therefore, convey for that period; that the deed 
ought to stand for as great an interest as the gran- 
tors possessed. But the legal estate is in the trustee, 
and could not be alienated except by him, unless^ 
through the interference of a court of equity. I am 
for these reasons against a new trial. 



NoTT, J. The plaintiff in this case claims the 
property in question under a marriage settlement, 
recorded in the office of the secretary of state within 
three calendar months after its execution, but after 
a lapse of three lunar months. The defendant has 
taJsLen two objections to this deed : 1st, That it 



i . 



60$ JUDICIAL DECISIONS IN THE 

caimLM- ought to havc been recorded within three lunap 



TOV, 



Jan. 1814. months : And 2nA\Yy That it ought to have been 

^^'^'"'^"^^ recorded in the office of the register of mesne con- 

ads. -. veyances of Georgetown^ and not in the office of sec* 

retary of state* If the court should be with him on 

either of these points^ he will be entitled to a new 

trial ; if not^ the motion must be refused. 

On the first pointy I entertain no doubt. Words 
in a statute^ not of technical import^ must be under- 
stood according to their common acceptation. In 
common parlance^ ^^ month'' means calendar month. 
In some of the law books^ to be sure^ we find it laid 
down that month^ without any qualification^ means 
lunar month ; but the universal method of compu- 
ting time in this statc^ ^^.^7 calendar months^ and 
the members of the Legislature must be presumed 
to have used the word in the act^. in the same man- 
ner as they would have used it on any other occa* 
sion. The deed in this case having been recorded 
within three calendar months^ the law in that re- 
spect has been satisfied. 

The second pointy perhaps^ is more doubtful. 
The act of the 8tb of March, 1785, P. L. 357. re- 
quires that all and every marriage contract, deed or 
settlement shall be lodged in the office of tlie secre- 
tary of state, to be recorded within three months 
after the execution thereof. By an act of February, 
1791, it is enacted, ^^ That all deeds and other 
writings relative to any future conveyance, sale, or 
mortgage, of personal property, which shall be in 
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district of Ckorgetowa at the time of such con- C"»*mw 
ve jance, sale or mortgage, and which shall be first J^n. ism. 
recorded in the office of register of mesne eonveyan- ^<'''''^^-' 
ces in Georgetown, sha}l take a preference to any ^ o^ 
conveyance, sale or mortgage not recorded in said * 
office. The defendant now contends that marriage 
settlements are embraced under the words of this 
act, and that the plaintiff's deed ought to have been 
recorded in Georgetown; but I Uiink otherwise. 
The act of 1785, specifies marriage settlements, eo 
nomine ; and it ia not to be presumed, that the Le^ 
giahture intended to repeal that act, by the gene* 
ral words used in the act of 1791. There is an- 
other eircumstanee which points to this construction ; 
in the latter act, the word mortgage is specifically 
mentioned. A mortgage is as nrach a conveyance 
•P sale, as a marriage Mttlement, and indeed more 
so, for the object of a marriage settlement generally 
is, (as in this case,) to secure one's own property | 
a viortgage, therefore, wouht as. welt have been in^ 
ckided under the general w/>rda of this act, as a 
marriage settlement. The inference to be drawn 
then, is, that the Legislature did not intend to in- 
side any kind of instruments, except those specifi- 
eally mentioned. This construction is still further 
strengthened by the act of 1792, extending the 
tiflie fi)r recording marriage settlements, and ^11 
requiring them to be recorded in the aeeretary of 
state's office. I am, therefore, of opinion that tHis 
deed was recorded in due time^ and in the proper 

^ffiee,. and that the motion ought to be reused. 
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^^^^ Smith, J. In contemplation of an intended mai*-- 
Jan. 1814. riagc between Benjamin JS. Harvey f and Charlotte 
W. VilleponteuXy a deed of marriage settlement wa& 
executed between them on the 20th September^ 
1797. By this settlement, the property in dispute 
in this action, consisting of certain negroes, was coa- 
Teyed to Benjamin Alston^ in trust for the joint be- 
nefit of the said B. B. Harvey and Charlotte fPl 
Villeponteux ; and, after the death of either, to the 
use of the survivor for life, and after the death of 
th^ survivor, to the issue of that marriage* The 
marriage was solemnized and they had issue one 
child, and Harvey died ; Mrs. Harvey then inter- - 
married with James Lesesne^ and they jointly, by 
bill of sale, conveyed Celia and Mary^ two of tl» 
negroes in question, ta William Alston^ the defend- 
ant. Jameii Lesesne, by a subsequent bill of sale^ 
conveyed to him Flora^ another of the negroes in 
question. These were the negroes secured by the 
marriage settlement deed, and they, together witk 
their offspring, are the negroes sued for in the ac- 
tion. These bills of sale, Mr. Alston had proved 
and recorded in the office of register of mesne con- 
veyances for Georgetown district. The marriage 
settlement deed never was recorded in that office^ 
but was recorded in the secretary of state's office ia 
Chkrleston district, within three calendar months 
after its execution^ but not within three lunar 
months. 

The defendant's counsel took several grounds :^~ 
^irst; that this deed of marriage settlement was not 
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recorded) as it ought to have been ; and as required c^AmiM. 
by the fifth section of ^^ An Act for establishing Jan. 1814« 
certain regulations in Georgetown,'' in the register's ^[^^^^]^ 
office of mesne conveyances in Georgetown district ; ^ ^• 
and was, therefore, void as to creditors and subse- 
quent purchasers. This clause of the act says, 
^^ All deeds and other writings relative to any fu- 
^^ ture conveyance, sale or mortgage of personal 
^^ property, which shall be in the district of George- 
^^ town :" here it is to be observed, no word or ex- 
pression, designating a marriage contract, or mar- 
riage settlement, is used at all in this act ; but all 
the other acts which relate to the recording of mar- 
riage settlements, use words particularly expressive 
of that sort of deed ; and it is no where denom* 
inated a' conveyance or sale. 

In die act of March 8th, 1785, P. Z. 357. which 
is the first act that requires this species of deed to 
be recorded, it is emphatically called a marriage 
contract, deed or settlement ; and aiv>ther act, passed 
the same session, 47th section, directing memorials 
to be transmitted to the secretary's office, appears 
to keep up this technical distinction, by using the 
following words : ^^ that all memorials of sales and 
conveyances, mortgages, marriage settlements, deeds 
of trdst," &c. And this distinction in several other 
(parts of the same sectioii, seems to be carefully pre* 
served. Also, by an act passed subsequently to the 
-Georgetown act in ' 1792 ; 1st Fam^s CoUeetiony 
209. tbii species of deed* is mentioned ten times, 
and not aentioiied once without prefixing the word^ 
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€«ABiM. mwrkge to it ; which diows most forcibly the fltrong 
Jan. iii4. techmcaJ distinctioB which the Legisl&twe have 
emstantly attached to this aoH of deed, and leaves 
no sort of doubt on my mind tUit the Legisktare 
never intended to include deeds of marriage settle^ 
ment in the Georgetown act ; but left them as be- 
fore to be recorded in the secretary's ofice^ or me* 
morials thereof registered in that office, where tKe 
4mginals were recorded in any clerk^a office in any 
tx>unty or district other than Charleston. 

Defendant'^ counsel also urged as an exception to 
this deed, that it had not been reodrded in the see- 
retary's office in dae time, even if die law had io^ 
tended it should be recorded in that office, as it ha4 
not been recorded there within tharee lunar montibB 
after its execution. Judge Bhiekstone says in his 
%id volume, 141. ^^ a mondi In law is a lunar 
month, or bwenty-eight days, uoles otherwise expres- 
sed,'' &c. therefore, a lease for twelve months is only 
for fertj-eight weeks; but he allows, if the words 
twelve month be used, it means the whole year; 
and explains it by saying that space of time is gen- 
erally understood to mean a whole year, when ^- 
pressed in the suigular number. Thus that great 
lawyer allows the law to recede from its usual cdea* 
lation to conform to, and adopt, the popular faieaii*^ 
iag. Then ought we not to fiiHow so reasonaUe aa 
example ? Can we suppose that a sin|^ member nt 
the Legislatui^ which limiteal the time for reeopd« 
Ing marriage settlements, had any other smths la 
^ew 4mi calendar BQath a? Tt^s dsas of months a» 
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iv«dl known to efwy body* Children Mt five yean ^*^^^ 
4M CM tell you that there are tw^ke months in the Jan. isu. 
year^ and tdl you the names of those months. Not "^^^^^^^ 
0» man in five hundred can tell yod any thing about «b. 
a lunar months uolew he has read the seeond vol- 
ttflne of BlMkatmu^i Commentaries. Our almanacks^ 
which are in every^man's handsy give you no instruc- 
tions concerning lunar monthsi but they tell you 
jdl about the calradar months. All our calculations^ 
s3X our redLoningB^ all our poimlar divisions of time^ 
are solely governed by the calendar month and not 
the lunar. So Itttle are lunar months attended to 
in our rural economy^ and even in our legal pro- 
eeedings^ that Judge Bktchstam?9 lunar month is as 
little known^ or as little understood as his trial by 
battle ; and^ I believe^ the latter will be as soon re- . 
▼ived as the former. Then^ I think^ we are author* 
ised by Judge Blaekstane himself^ to adopt the ppp* 
ular meanings and say that the act means calendar 
months. But we are further justified in adopting 
this meaning from the case of 4 Dallas^ 143. 

The defendant's counsel alleged that the statute 
of limitations would bar the plaintiff's recovery^ and 
that he ought to be allowed by the judge who pre* 
mded at the trials to give it in evidence under the 
general issue. It has been the constant practice of 
oar own courts to require the statute of fimitaticms 
to be pleaded^ when the party would take advan- ' 

tage of it. Then it gives the plaintiff an opportu- 
nity to reply a new promise^ or any other matter or 
thing that he may think fit| whkh will save him 



»14 



JUDICIAL DECISIONS IN. THE 




cbab£u. fj^m th^ effects of this statute ; othein^nse. he nurt 
jm. 1814. come constantly prepared to reply in evidence^ 
without knowing that the statute will be relied on 
by defendant It is also long settled by the £ng* 
lish authorities. 4th Baeany 484. Letter F. 2 Salk. 
A2Si. 3 Blachs. Comm. 306. 5 Burr. 2630. Cro. 
Charles f 404. All these are concurring authorities^ 
that the statute of limitations cannot be given in ev« 
idence. Also 1st Chitty^ 173. and 2 SaunderSy 63. 
By these two authorities^ it is expressly settled, 
that no advantage can be taken of the statute unless 
it be pleaded. I am^ therefore^ against a new trial. 



Grimke^ J. concurred. 
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Cbablum 

Charlestok^ January Termf^l914. Jan. isu. 



RiCQAitD Dixon "] 

' vs. 
John Haslett, 



vs. > 

• J 




SmTtf , J. This was an action of assumpsit on The au- 
three bills of exchange for four hundred pounds each. aiM^nt 
They were drawn by defendant to the order of Cap- p^^df 
tain Mil McJVeilL and endorsed by him to the There » 

^_ nothings IK 

plaintiff^ a merchant in Liverpool. These bills have mercantile 
been regularly protested for non-acceptance and for STSrayi 
non-payment. Mr. Leejffi proved that the defend- Jj^y^J*^^ 
ant acknowledged this fact to him^ and shewed him P^oef. 
a bundle of papers, in which he said the protests 
were ; and also acknowledged that he had due no* 
tice of the non-acceptance and non-payment Th€ 
defence set up was, that he, the defendant, had 
paid the bills to Mr. Mason, the agent of Captain 
MeJSTeiU; but Masarif who was sworn and exam- 
ined, said that he had received no authority from 
the plaintiff to settle these bills, but he had concei- 
ved that Captain McJVeill had obtained authority to 
settle them : and, under this impression, he had set- 
tled these bills, together with otheics, with defend- 
ant. The presiding judge charged the jury, that 
according to the principles of the common law, there; 
was no proof of any power from the plaintiff to Ma- 
0an to settle these bills, but agreeably to the liberal 
principles of mercantile law, they might from the 
evidence presume one. I cannot concur in that 
opinion. No legal presumption ought to be raised^ 
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^■^^ unless it is on some ground to support it. In this 
Jan. 1814. case Moson had neither written nor verbal authority 
j^^^ to settle the bills in question. There was no cvi- 
V. dence of any silent acquiescence on the part of the 
*' plaintiff^ that he should make such a settlem^it. 
No evidence that he had been in the habit of set- 
tling and adjusting transactions of this^ or any other 
description^ for the plaintiff. The bills themselves 
were not in his poissession : then^ for the jury to 
presume an authority in him to settle without one 
circumstance to warrant it^ would be stretching the 
doctrine of presumption too much by &r. Without 
that^ I think the evidence was all on the side of the 
plaintiff^ and that he proved all that was necessary 
to the support of his action \ and that the jory^ ia* 
atead of finding one cent for plaintiff^ which is it- 
self an evidence of great error in them^ ought to 
have found the whole demand^ or at least two of the 
ImUs. I am^ therefore^ for a new trial. 

lustices (3oLCOCK> NoTT and Obim££ concurred. 
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CMimus- 

Charleston^ January Term, 1814.. jm. m4. 




Jaiq&s Eennsdt 

Executors of 
David Dbnoon. 

Smith^ J. This was a stitre facias to revive a The upse 
jodgment. The original writ was in the name of raises^a 
James Kennedtfy late sheriff of Charieston district. gon^X 
The judgment was entered up in the name of James ™«nt, m 
Kennedy only^ without the addition. This judgflietit of a jud^- 
was signed on the 5th day of November, 1793, and wcU^Tof 
the scire facias issued on the 28th April, 1810. The ^^^• 
defendant pleaded payment, and relied on the length ^ether 
of time from entering up judgment till the issuing of of a puin- 
the scire facias, about 16 years and a half, as sufficient ^Utysmd 
to raise a presumption of payment, without offering ^^^^^^' 
any proof of actual payment ; and to strengthen that bamflsed 
presumption, the defendant's counsel insisted that ^ees, u 
he ought to have liberty to prove the constant sol- ^^{^l^ 
vency of defendant's testator, and ^he embarrass- p»«wrop. 
ment of the plaintiff's pecuniary circumstances dur- payment 
log this interval. Defendant's counsel also moved JU^, 
for a non-suit on the ground that the plaintiff in the 
writ of scire facias had used the name of James Ken- 
ncdy only ; therefore, it varied from the record . 
which had the addition, ^^ late sheriff of Charleston 
district." The presiding judge overruled both 
these motions, and the jury found a verdict for 
nlaintiff. The motion by defendant is to set aside 
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CuBuw. that verdict, and grant a new trial, or non-suit ott 

TOW, ^ 

Jan. 1814. an arrest of judgment. 

This doctrine of presumption \^as first taken up 
by Lord Hale, who only thought it a circumstance 
from which a jury might presume payment. la 
this he was followed by Lord Holt and Lord J?ay- 
mondf and after them Lord Mansfield, who seems 
to s^eak positively, that after a lapse of twenty 
years a bond shall be presumed to be paid. . He has 
said, that in some cases, a less time might be suffi- 
cient; and eighteen years had been allowed, by 
Lord Raymond^ to be long enough. But judge 
JBulleTy in the case of Oswald vs. Leigh, in 1st 
Durnf. 4* East, 271. is of opinion that no less than 
twenty years could of itself form a presumption : 
and says that even twenty years, when no demand 
has been made is only a circumstance for the jury 
to found presumption upon, and is in itself no legal 
bar ; and in this opinion he only concurs with Lord 
Hale, who was the founder of this rule. And judge 
Buller asserts, that in those cases, when satisfaction 
of a bond has been presumed within a less period^ 
some other evidence has been given in favour of such 
a presumption ; such as having settled an account in 
the intermediate time, without any notice having 
been taken of such a demand ; and this opinion seems 
to fully satisfy the eighteen years allowed by Lord 
Raymond. 

The argument of the defendant's counsel, that 
twenty years uas fixed on because a bond at five per 
cent, would in that time double itself ; and by our 
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law of seven per cent, it would double in a little Cha»l««. 

* TOW, ^ 

more than fourteen years, and, therefore, we ought J*n. isi4. 
to adopt that rule and lessen the time, appears to me j^,„,,^ 
to be perfectly fallacious. No such reason is given *•* 
by Lord Hale^ or any of his successors, that I have | 

met with. I think the English rule is twenty years^ 
before the presumption can arise, except accompa- 
nied with other particular circumstances, and I can 
see no reason for lessening it $ therefore, I think 
the defendant must fail on that ground. 

I think also the second ground equally untenable, 

f 

for it appears to me there was no such variance as 
the defendant contended for. As the name of plain- 
tiff was mentioned in the original, as ^^ James Ken- 
nedyy^ and also, ^^ otherwise called James Kennedy^ 
late sheriff of Charleston district,'^ he could then 
enter up his judgment in his name, either with or 
without the addition of '^ late sheriff of Charles- 
ton ;" and no advantage could be taken of it on the 
sdre facias. 

But even if I should be incorrect in this opinion, 
it would seem that he could not take advantage of it 
under the plea of payment ; but that nul tiel record 
was the only plea under which this variance could 
come properly before the court. Ist Chitty, 480. 
I am, therefore, of opinion that a new trial ought 
to be refused, as well as the motion for non-suit and 
arrest of judgment. 

Grimke, J. concurred. 
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cuAVM' NOTT, J. dissentient. This was a scire faciat Ut 

TON, ^ *' 

jfA. 1814. renew a judgment. About seventeen yeaiv had 
elapsed between the judgment and the scire facim. 
The defendant pleaded solvit ad diem ; and^ as evi« 
dence from which presumption of payment might 
arise, in addition to the lapse of time, offered 
to prove the embarrassed circumstances of the 
plaintiffy the a£Eluent eircumstances of the defend^ 
ant's testator^ hia punctuality in paying his debti^ 
&c. But this evidence was rejected by the preai* 
ding judge, on the ground that no presumption of 
payment ought to be left to the jury, jvithin the pe- 
riod of twenty years. The plaintiff of course ob* 
tained a judgment ; and a motion is now made to set 
aside that judgment, and grant a new trial, on the 
ground that the judge misconceived the law, in re^* 
jecting the testimony offered. 

It appears to me two distinct principles have 
been confounded, botii in the decision on the cireiut, 
and in the argument in this court, to wit ; presunp* 
tion of payment arising from lapse of time, and pre* 
sumption of payment arising from other circumstan- 
ces which is only strengthened by lapse of time. 
It is an established ride of law in England, that a. 
lapse of twenty yeans, without any other circum- 
stance, aSbrds sufficient presumption of payment to 
bar an action of debt on bond. 2nd Sts. 826, 27. 
Seals vs. Barrington^ 1st Can^belly 29. Colset et 
al.^ vs. Bud et tU, 1st B(^, 482. And the same 
rule applies to an action of debt on a judgment, on a 
scire facias. Peakcj 2A. Tidd^s Practice, 19. 
The reason why twenty years waa the period fixed 
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IB England wns, probably, because in that time the ^^^^ 
principal and interest equal the penalty of the bond ; Jan- ^^m* 
and it is not to be presumed that a creditor will in- 
dulge a debtor longer than while he is receiving in- 
terest on his money; hence it is ar^ed, and, I "^'^ 
think, with some plaumbility, that about fourteen 
years and a half ought in this state to afford a pre* 
sumption of payment, because, according to our rate 
of interest^ it equals the principal in that time. 
However^ as the English rule has been adopted in 
our courts^ and long acted upon in this state, I am 
not now disposed to introduce a new one. But the 
argument would seem to prove that it ought to be 
received here, with all the latitude which has been 
allowed to it there ; and cases have been submitted 
to the jury in England upon a lapse of only sixteen^ 
eighteen and nineteen years. See the cases above 
quoted. 

A doubt has been suggested whether the nde 
ought to apply to a judgment, because it is a debt 
of record* But when a debt is once admitted to 
have existed, circumstances going to establish a pre- 
sumption of payment would appear to be equally 
strong, without regard to the nature of the debt In- ^ 
deed, as far as the reasons abovementioned are to be 
r^arded, they apply more strongly to judgmenta 
than bonds, because they do not always carry anter^ 
est If twenty years have not elapsed, the payment 
of a bond may be proved precisely as the payment 
of any other debt. A receipt for the second year's 
vent is presumptive evidence that the first was paid t 
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CvAsui- giving a note of hand affords a presumption that all 
Jan. 1814. open accounts are settled. The pecuniary circum- 
^!^^^^^^. stances and the relative situation of the parties may 
V. afford presumption that a debt has been paid^ and 
all these presumptions are fortified by lapse of time. 
The question does not now go to the effect to be pro* 
duced by the testimony when admitted^ but to the 
principle of admitting any circumstantial evidence^ 
from whence payment may be presumed within 
twenty years. I think the evidence ought to have 
been admitted. Indeed^ it is only within twenty 
years^ that proof of any other circumstance is neces- 
sary ; beyond that period it is not required, and, in 
all cases, lapse of time strengthens the presumption 
arising from other circumstances. Five years under 
some circumstances would afford strong presumption 
of payment ; ten years under the same circumstan- 
ces would be stronger, and fifteen still stronger, and 
twenty years would be conclusive without any cir- 
cumstance, until rebutted by evidence on the other 
side. From the least contract a man can make up, 
to the highest crime he can commit, such evidence 
may be admitted ; thousands have been convicted of 
capital offences on presumptive evidence, and the 
extent of such evidence cannot be known until it is 
heard. In the present case, a^man streightened in 
his circumstances, (to what extent is not known, be- 
cause tW evidence was not received) haa recovered 
a judgment against a man in affluent circumstances, 
prompt and punctual in his payments, after a lapse 
of seventeen years, and when the debtor is in his 
grave ; an attempt 15 made to renew this judgment 
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agdinst his executors ; and these circumstances^ with ^9^"^' 
a lapse of seventeen years^ are i^ot allowed to go to J*n. i814fw 
the jury as affording a presumption that the debt ^^^^^^^^ 
was paid. I cannot see upon what principle of law^ »• 
the testimony was excluded. Presumptive evidence 
many times arises from a variety of circumstances^ 
each of which taken alone would weigh nothings 
but when taken together would be irresistible. If 
a court may in any case judge of 'the weight of 
evidence, before it is heard, 1 know not where it 
will stop ; I cannot see in any rule by which it is te 
be governed. It may exclude all circumstantial evi- 
dence from, the jury, who are the constitutional 
judges of the weight of evidence. 

By a reference to a few cases, we shall find that 
testimony of this sort is always admitted. In the 
case of the Executors of Brenton vs. the Executors 
of Cannon^ Ist Bay^ 482. the court say, if no in- 
terest has. been paid on a bond for twenty years^ it 
shall be presumed to be satisfied ; ^' but the war, 
and a variety of distresses occasioned by the revolu- 
tion alters the situation of the country greatly, and 
therefore all these circumstances should have been 
permitted to have gone to the jury.'^ In the case 
af Williams vs. George^ 1 Campbell^ 217. the embar- 
rassed circumstances of the defendant were given in 
evidence to rebut the presumption of payment. 
Upon the same principle, I should presume the em- 
barrassed circumstances of the plaintiff, or the afflu- 
ent circumstances of the defendant, might be shown 
to raise a contrary presumption. In the case of 
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GS1U19. JVashingtan et al. vs. Stymen, Peake on Evid. Jip. 



Toir, 




Jan. 1814. Ixix. the relationship between the {mrties is made i 
ground from which a release is presumed. In the 
case of OsuHzUy^s. Leighf 1 Term B. 272. the 
defendant was permitted to show that he had an es- 
tate near the plaintiff^ and was regular and constaot 
in all his payments^ as affording a presumption that 
a judgment against him was paid. 

In many of the cases which I have enumerated^ 
the testimony was unavailing^ and so it might have 
been in this case. I give no opinion on that point ; 
it is the principle I look to. Believing that ^e ev- 
idence ought to have been admitted ; that the time 
which had elapsed^ though not of itself a bar to the 
plaintiff's demand^ added weight to the other cir- 
cumstances ; and that all ought to have been submit- 
ted to the jury^ under the direction of the Courts I 
am for granting a new trial. 



CoLcocKy J. concurred. 
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Ohakuss- 

Charleston, January Term^ 1814* Jan'Tsu. 




I)£LA Combe. 



Shith^ L This was an action of trover to re- AwitnciB 
cover a negro man, named Loiiis. The only ex- Ihlt htf* 



ception taken by defendant is, that a witness, Mr. ^" *fl, 

— . ^ qiuuntea 

' with de- 
defendant to a certain deed of defeasance, the wit- huid^ri. 



Dela Lande, bad not proved the hand- writing of^^^^'^" 



ness having said that he had been acijuainted with b'SffiT'^ 
the writing of Mr. Beta Combe, and believed the ?^"^ -!^- 

, ^ dcncc to 

Signature shewn to him to be his writing. Mr. Cog-' go to » ju- 
deU, defendant's counsel, offered affidavits to explain 3tir*w 
what the witness intended to say, and to show that ghtu he 
Mr. Dela Lande^ had never seen Mr. Dela Combe g^»«™«d 
write; alid Mr. Cogdell insisted that the expressions has seen 
Of the witness were not sufficient to authorise this dint^t^ 
evidence to go to the jury. It is true the witness 
did not say he had seen Dela Combe write, but he 
has said that he knew his writing, and believed the 
signature to be his. He might have been asked if 
he had seen Dela Combe write, or had known his 
hand-writing in the course of a written correspon- 
dence ; if he had., said, no, then it would have been 
clear that the evidence was insufficient. But, on a 
motion for a new trial, it is too late to ascertain 

what the witness would have said had he been asked. 

k' 

From his answer, we must take it th^t he had seen 
Dela Coinbe write ; and his saying he believed the 

79 
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CBABLifl. sigiMtture to be Dela Comb^Sy was proof strong 
Jan. 1814. enough to go to a jury. It is- every day's practice 
^^'^^''^ in our own .eourts^ and warranted by the English 
sTWAB» j^^^ Macnallyy 421. On this ground^ I%m> there- 
CuimiBBT fope, of opinion^ the new trial ought not to be gran- 
ted. 

Justices CoLCOCK^ Nott and Gmmke concurred. 



Charleston^ Jamuxry Ttrm, 1914. 



Chablotte Heyward 
j. c. cuthbert. 



Theeom- NoTT, J. The commissioners in thLs' case, ap- 
to asses pointed to lay off, and assign to Mrs. Hej^ward her 
ouffhtto ^ower in four several tracts of land, have in lieu 
SlfSe t^^^^^^ allowed her the sura of five thousand pounds 
land can- in moucy, which is equal to twenty-one thousand 
▼idwi and four hundred and twenty-eight dollars. This re- 

aff*before ^^™ ^^ ^^^ ^^^^ ^Y the judgc on the circuit; an^ 
they assess this motion is made to reverse that decision, and to 

wl sum of 

money in Confirm the return of the commissioners. I am of 
down, opinion the decision ought not to be reversed. The 
menHf*^ act of Assembly of 1786, authorises the commission- 
one-third ers to asscss a sum of money, in lieu of dower, only 
lue of the in cascs when^ in their gpiniouy it cannot be fairly 
•et aSfe*' *^^ equally divided, without mantfest disadvantage. 
iTtc.*^*" They ought, therefore, to have stated that upon ta- 
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kkig a view of the premises, they were of opinion, citi»Ln. ' 
such ft division cotili not be made, before ihey re- Jan. I8i4. 
eemteeBded a sum <if money to be f^aid in lien tfiere- ""^""^''^^'^ 
of. But in this case, they have assessed a sum of •. 
money to be paid, without showing that the land ^"■■*'' 
oould not be divided to' advantage, and the dower 
attiigtted. I am also of opinion, that the decision 
oug^t to be supported on anofl>er ground. It ap- 
pean that the commissioners have valued the lands ^ 
at fifteen thonsand pounds, and have given the wi- 
dow five thousand pounds, in lieu of her dower, 
being one third of the value of the fee simple of the 
land : so that it appears, on the face of the return, 
that ^rtiey have proceeded on erroneoos principles, 
and tJiftt the return ought t^ have been set aside ; 
"Aerefare, this motion ought to be discharged. 



Smith, J. It nppcared by the return of the com- 
missioners in this case, that they had assessed for 
Mrs. Hfywatdy one third of the fee simple value 
of the red estate of her latt husband, William Hey- 
tmrrf, instead of one third of its value during her 
natural lift; ; and aiso that they had made this ai- 
sessmeiH: without any regard to tlie divisibility df 
the lands ; tbe presiding judge rejected the return, 
and this motion is to reverse the decision. In the 
admeasurement of dower, the first duty of the com- 
missioners sliouW be to ascertain whether each tract 
of land would admit of a division, without manifest 
disadvantage to the parties ; and if they would, a 
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qoAKLBs. division ought to be made. But if a faur division 
Jan. 1814^ could uot be made without manifest disadvantage^ 
^■^""^^^^^^ then, and then only, are they authorised by the act 
9. of the Legislature, to assjess a sum of money to be 
gvTBBiBT p^. J ^ ^^ widow in lieu of her dower ; and upon 

a fair construction of the act, it would seem that 
'they ougkt to make a special return, otherwise, it 
could never appear but what the land was capable 
of a fair and equal division; and it is only where 
that cannot be had, that the act authorises an assess- 
ment in money. On that ground alone, I should 
think the return too defective to be received. The 
act never intended to change the common law with 
respect to the quantity of dower, but was intended 
only to remedy the inconvenience which might arise 
in the meting of dower from lands which were inca- 
pable of advantageous divisions. To give one third 
t)f the fee simple value, is a gross departure from 
the spirit, as well as letter of the act. Besides it is 
transcending the original intention of this reasonable 
provision for widows. The object of this humane 
law was not to enrich the widow to the detriment of 
creditors, and the impoverishment of the rest of a 
man's family ; but for the sustenance of the wife, 
and the nurture and education of the younger chil- 
dren ; and this was to terminate on the death of the 
wife. I am^ therefore, against the motion. 

Justices CoLGOCK and Grimre concurred. 



" 
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Charleston^ Jantmry Term, 1814. jan. isu. 





Mabgabet Savage 

vs. 
William B. Mitchell 

Smith, J. At November term, 1813, a motion P »•* ^- 

. ft-ndwit'i 

was made to vacate an order for judgment, and for duty to en- 
leave to plead issuably. The writ had issued on pemnce* 
the 4th of April, 1812, returnable to the second •^^•fi^ 

* ' ^ tenii,evcD 

Tuesday after the fourth Monday in October then j^^^ 
next ensuing. The defendant had never entered does not 
his appearance, and alleged that as there had been ^^^ 
no court held at the first appointed term, and but 
one day the term following,* he was still at liberty to 
vacate the order. The presiding judge ruled other- 
wise, and this motion is to reverse that decision. If 
any doubt has ariseii with the defendant, with respect 
to the propriety of entering his appearance at the 
first term after the return day, because there was 
no court held; yet that must have been obviated at 
the April term, 1813, when Judge JSTott held the 
court, notwithstanding he held it but one day ; and, 
as that one day would complete the sitting of the 
court within the most strained construction of the 
act of 19th February, 1791, and could not have left 
a possible doubt, not having entered his appear- 
ance, he forfeited his right to vacate the order for 
judgment, and has no ground to set aside the de^ 
eision of the judge on the circuit. 



I 






1 
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cvncM- NoTT, J. The act of 1791, 1st Faust. 40. au- 
jTirn. 1814. thorises a defendant to plead to plaintifF^s declara- 
tion, only upon condition of his having entered an 
appearance with the clerk during the sitting of the 
Mt«wsu. ^Q^^i^ iQ which the writ w^ returnable. The d^ 
fendant in this case had omitted to enter an appear- 
ance fbr^ two eourta after the writ was returned; and, 
at the third court, die p^siding judge refused to 
»tt aside the order far judgmeat whieh the plaintiS 
bad obtained^ aftd would not pemit the dclfendaot 
to plead. A matiOB is now made to reverse that 
decision, and to let the defS^aat in to make kis de- 
jEeace. The grounds on which this motien is folia- 
ted, are ; Ist^ That at the court te which the writ is 
retiirnaUe, no judge attended to hoki tfae court; 
but the act above ttentioned authorises tlue derk, 
when no judge attends, to open and adjiMurn die 
i$QQHf and that forffiality was observed is this caae { 
the defendant then had an opportunity to enter hia 
appearance. But 2nd, he did not enter his app»n^ 
ance at the second court. His excuse fbr that omis- 
sion is, that the €Ouj*t ^at only one day; biit one day 
was sufficient to enter all the appearances, and if tifle 
party did not choose to avail himself of it, he must 
^abide by the consequences. I am of opinion, tbis 
motion ought to be discharged. 

Justices CoLoocK and Oviehkb cooettimd. 
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' Cn ARL^T<^iF^ Jmnuuin/ Term, tS14. Jan. i8U< 




Mart Buist^ JS^dtrCx of Eev. 
George Buist^ 
vs. 
WiLLiAJf B. MlTCHEiL, Ex^r 

N0TT9 J. Tke act of 1799, enacts that all judi- it it suffi- 
cial process shall be made returnable to the clerk of p^e^^ be 
the court, fifteen days next before the sitting of the ^^^}^ 
said court ; and the question now is, whether the fore the 
act means fifteen days exclusive of the day on which the court, 
it is returnable, and of the first day of the court, or Ihe fim*^ 
whether one day may be inclusive. The presiding ^^^.^\^ 
judge on this circuit was of opinion^ that one of the court lits, » 
days might be incltisive, and decided accordingly; ^n^the' 
and a motion is now made to reverse that decision. ^^\^ 
I am of opipion, the decision was correct j it was ^^'^ ** 
conformable to tiie usual rule of construction in sim- 
ilar cases both in England and this state, and consis- 
tent with the practice that has always prevailed un- 
der that act I am, therefbre, of opinion that the 
motion ought to be discharged. - 



Smith, J. The copy writ wa^ left at defendant's 
residence on the 19th of October,* and the court sat 
oa the 3rd November, making but fourteen days, 
exclusive of the day ob which the writ was served, 
and the first day of court. The defendant's motion 
«was to vacate the service of the writ for irregularity. 
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CsABLn. not being returned fifteen days next before the sit* 
Jan. 1814. ting of the court. It appears to me to admit of 
great doubt whether the construction contended fof 
by the defendant^ is not the correct one i but the 
authority in Sellon^ p. 406. will Warrant a different 
construction ; and as it is more a question of prac« 
tice than of substantial justice^ it is perhaps the best 
course to say, that the sitting day of court is to be 
considered as one of the fifteen : Therefore^ I must 
be against the motion* 



Grimke^ Jk The question in this case is^ whether 
the day on which the process is served and is re- 
turnable, shall be both excluded in counting the fif- 
teen days before the return day; for if so, then there 
will be in this case, but fourteen days intervening be-* 
tween the day of service and the day of the return. 
The rule of law is, that there are no fractional parts 
of a day, so that if process be served before twelve 
o'clock at night, it shall be accounted served on that 
day to which the twenty hours belong. If then the 
day on which the writ be served, is to be accounted 
as one of the fifteen days, it will be in time, as it 
will be fifteen days next before the sitting of the 
court to which it is returnable. In B. R. the 4 or 
8 days allowed for pleading are, one inclusive ; and 
the other exclusive ; but in C. B. both are inclusive* 
1 Sellon^ 293. The time to plead under a judge's 
order, is reckoned inclusive of the day of the date of 
the order, but exclusive of the day on which it ex- 
pires : so that an order for a week's titne to plead. 
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obtained on a Saturday expires on the morning of CRAKtw 
the following Saturday; and in C. B. the plaintiff JaiTrsM. 
may sign judgment in the afternoon of that day. 
Sellon, 311. 

Again; as to the mode of reckoning the dayls, tl>e 
day of giving the potic^ is reckoned exclusive, and 
the sitting or commission day inclusive. SelUrn, 407. 
By wbich^ it appears that a^ccording to the practice 
^ the English c^urts^ their mode of computation in- 
cludes always one of the days ; and in C. B. which 
is the court that^ by pur law, we are directed tp fol- 
low in our proceedings^ that both days are included 
in the case n^eptioned above ; so that, if a rule to 
ple^d be given on the 7th, it is put on the 10th, and 
judgment may be signed on the 11th. Reasonings 
therefore, from analogy, I should be of opinion that 
one of the days on which the process is served or re- 
turned) should be counted. But the terms of our 
aet^ requiring that it should be fifteen days next be- 
fore the sitting, precludes the return day from being 
counted in that number. I am^ therefore^ of opin- 
ion^ that the day on w;hich the process was served^- 
mwt be counted ^ one of the fifteen da^s before the 
pitting of the court, and that the service in this case 
was regMlar; the motion must, therefore, be 
?harg^* 

6oLcoqK, J. concurred. 

80 
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CHARLfeSTOK^ Januory Tetm, 1814- 

« 

John Potter vs. John Shackleford & Son. 
Wilson & Paul vs. Joseph Alston. 
William Boyd vs. John A. Alston. 
William Russell & Co. t^ssignees of Covrs^ & 
M^Farlane, vs. William Alston, jun. 



ATenire 
facias re- 
turnable 
to a cer- 
tain day, 
rendered 
Talidby an 
act of the 
Legiala^ 
ture alter- 
ing the 
time of 
holdini^ 
the court, 
and de- 
claring the 
same to be 
ffoodfor 
tile day lo 
iixed« al- 
though 
different 
from the 
day on 
which it 
was re- 
turnable. 



CoLCOCK, J. The following grounds of error a 
arrest of judgment, are taken by the counsel for the 
defendants below. First, that the venire must be 
made returnable on the first day of the term on 
which the court is directed by law to sit Secondly^ 
that the court can only sit at the time that the ve- 
nire is made returnable, and the court has not ia 
this instance legally any authority agreeably to our 
law to sit on a day, the time of whose sitting is al- 
tered to another day, and the venire made return- 
able on that day. The objection to the sitting of 
the court cannot be collected from any thing stated 
in the above grounds, which were furnished in these 
cases; but I understand that it was contended that* 
as the act of December, 1811, had altered the times 
of the sitting of this court, that it could not sit at 
the time mentioned in the old act It is only neces- 
sary to observe, that the law passed in December^ 
could not go into operation by March, and it is fur* 
ther presumed that the venires may have issued be* 
fore the rising of the Legislature ; and in order to 
avoid any misunderstanding of the proposed altera- 
tiou. the law itself says in the very commencement^ 
'^ that the alteration is to take place after the eon- 
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elusion of the next eastern circuit/' I can see no Chahlm- 

ground for a new trials and am^ therefore^ against J«n- 1314. 
the motion. Vi^^-^^^^^i./ 

PoTTim 

V. 

Shacklx- 

70BD. 

Smith^ J. The only question made in this case 
was^ whether the writs of venire for the autumnal 
sitting at Greorgetown^ were regular and legal, as 
they were made returnable to another day than that 
on which the court was held. The act of the 21st 
ISecem'ber^ I8II5 for regulating the courts held by 
the associate judges^ &c. and for other purposes 
therein mentioned^ hiLs made an express provision 
for legalizing the writs of every denomination, (un- 
der which must be included writs of venire,) for 
that term thus to be returned. I am, therefore, of 
opinion, the rules in the above several cases ought to 
be discharged. 



Grimke, J. The first objection made here is| 
that the venire must be made returnable on the first 
day of the term on which the court is directed by 
law to sit, of which position there can be no doubt, 
being the uniform constant practice of the courts^ 
and agreeably to the directions of the law. The 
second •bjection is, that the court can only sit at the 
time the venire was made returnable; and the court 
has not in this instance legally, any authdrity ag^ee^ 
ably to our laws to sit on a day, the time of which 
sitting is altered to another day, and the venire 
made returnable on that day. If the court did not 
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CHAmLu. understand the occasion of these motioBS^ it would 

TOW, 

Jan. 1814. be impossibk to do so from the briefs* The courts 
however^ being acquainted with the circumstances^ 
and having declared an extrajudicial opinion^ in the 
month of January^ 1812^ and which was published 
for the information of those concerned in the sitting 
of the then next ensuing court at Georgetown ; and 
to remove all doubts, upon that oceasion^ I under- 
stand that these cases were hung up on that ground. 
I am surprised that so plain a principle of law^ as the 
one oppugned here, should be objected to, vtz. that 
the Legislature have a right to alter the sittings of 
the courts, and to declare a venire, returnable to a 
prior, or posterior day, by some former law, good and 
valid, and to be returned on some other day than 
the one mentioned in the original law. The expres- 
sion of the law of December, 1811, is, that the al- 
teration contemplated, should not take place until 
after the conclusion of the next eastern circuit. If 
he court could only sit at the time the venire is 
made returnable, then would the holding of the 
courts not depend upon the law, but upon the accu- 
racy and the precision of the clerk, who might, 
through mistake or design, disappoint the justice of 
the county. I am, therefore^ of opinioB> that the 
motions should be discharged. 



STATE OF SOUTH-CAROLINA. 637 

Charleston^ January Termy 1814« Jan. 1814. 




Mart Marshall^ '«/ a/.V 

vs. > 

Othkiel G1LES5 et al. J 

Nott, J. The defentlants in this case, purcha- Nodisireis 
sed a tract of land under a decree of the court of will lie, 
equity^ of which land the plaintiffs are in possession, ^nt^e**'*' 
After the purchase^ the defendants gave notice to •^P'*''^ 
the plaintiffiiy to quit the premises in a given ttme^ 
or to pay one huftdi^d dollars per month rent. The 
plaintiffs having refused to do either^ the defendants 
issued a warrant of distress, and seized upon the pro- 
perty in question. The plaintiffb obtained a re- 
plevin, to try the right of the defendants to distrain 
and, upon the trial, the plaintiff obtained a verdict ; 
and this motion is now made for a new trial. The 
question then is, whether the relation of tenant and • 
landlord did exist between the parties/ so that the 
defendants had a right to distrain ; if so, they are 
entitled to a new trial ; if not, the motion must be 
refused. Without going further than the decisions 
of our own courts, \ am of opinion that the motion 
ought not to prevail. The case oX Jacks vs. Smithy 1 
i9ay,310. and Smith vs. T%e Sheriff of Charleston,, 
1 J9ay, 438. are conclusive on the subject ; in both 
teases it is laid down in totidem verbis^ ^^ that no dis- 
tress for rent can be made, unless a specific sum be 
reserved, either by some lease, deed or agreement 
in writing or by parol ;^' and these decisions appear 
eons<mant to the principles of the common law« 



§38 JUDICIAL DECISIONS IN THE 



chablxs- Rents at common law were of three kinds; rent 
Jan. 1814. service^ rent charge and rent seek. Rent service 
^^^^^^ was where a tenant held by fealty^ homage on cor- 
poral service^ and certain rent. This was the only 
kind of rent for which a lord could distrain at com- 
mon law^ without reserving a special power of dis- 
tress. Co. Litt. 96. 142. Gilb. on JReplevin^ 5. 
The rent charge was where there was not only a 
certain rent reserved by d^ed^ but where the deed^ 
also contained a special clause authorising the lord 
to distrain^ where it was not paid ; and the rent 
seek was where a certain rent was reserved by deed 
without any clause authorising a distress. In this 
species of rent^ there* was no remedy by way of dis- 
tress at common law. Gilbert an Sep. 6. The dis- 
tinction between these several kinds of rent is now 
abolished in England^ and the remedy of distress is 
given in all cases by the statute^ 4th George 2d, e. 
28 ; but a certain rent must be reserved in the 
same manner as before the statute. This statute does 
not appear to have been made of force in this state^ 
but has been adopted in practice. A reservation of 
a specific '.sum as rent^ eo nomine f is then the true 
criterion of a party^s right to distrain for rent arrear. 
In the principal case there was no such reservation ; 
there was no privity of contract between the parties ; 
it would produce the most pernicious consequences^ 
if the law was otherwise ; it would be putting it in 
the power of every man to convert any one into a 
tenant^ who should happen to be in possession of land 
to which he might fancy himself the owner^ and to 
judge for himself the measure of damages^ to which 
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he would be entitled^ asd to take redress in this sum- 
mary way. The defendants are not without redress, Jan. m4. 
if they have any claim; but they have mistaken their 
reoiedy, and, therefore, the motion must be refused. 




SifiTHt J. This case was submitted by agree- 
ment of the parties on defendant's brief. The brief 
in-fRibstance stated that the plaintifis were in posses- 
sion of the premises, which consisted of a house and 
lot, that had been sold under a decree of the court 
of equity* and purchased * by Charles Drayton and 
Thomas Drayton ; and that the master, as their 
agent, gave notice thereof 1^ the plaintiffs, and, at 
die same time, notified them to *quit the premise^ 
or to pay a m<mthly rent of one hundred dollars. 
The plaintiffs refused to accept the notice, and in- 
sisted that they only were the legal owners of the 
liouse and lot. Upon this notice, the defendants 
made their distress. It was admitted that neither 
the plaintiffs, nor their father, under whom they 
elaimed, were on the face of the proceedings^ par- 
ties to the suit in equity upon which was founded 
the decree of sale. It was insisted on by the de* 
fendants that this court could not examine into, and 
pronounce illegal and void, the decree of another 
eoort of high and exclusive jurisdiction ; and that 
the decree of the court of equity, must be presumed 
to be correct. It is true> this court has npt the 
power, nor I believe, the disposition to examine into 
and dec^lare void and illegal the decisions of the 
court of equity, if that were the question before oa» 
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CBimiM- But because the oourt of equity has exdurive aad 
(Ian. ifti4. independent powers^ it does not follow that it is on- 
^!^^^^^^ ni potent; and^ therefore^ without intrenching <Ai 
«. that jurisdiction, we may enquire whether that de- 
cree has embraced the rights of the plaintiffs^ in the 
premises in question. If it has not, what can be 
more absurd, than to say that this court diould not 
listen to their rights, when offered to it in a case of 
which it had complete jurisdiction? The decree of 
the court of equity OMiy be find and conefaisiye up- 
on all that were made parties to the case ; hec^usc 
they have had a full opportunity to mai^ their de- 
fence, and show their rights in a court of competent 
jurisdiction, and pf full power to do equity all arouod, 
and quiet every conflicting claim, as well aa to es- 
tablish the property in the rightful owner. But it 
never could be admitted, without a violation of ev- 
ery principle of law, as well as of justice and equity^ 
that the effect of a decree shoyld extend to those 
who were never made parties to the suit on wh&dh 
it was founded, and seal up their rights Ibrever. 
Then it cannot be interfering with the powers of 
the court of equity to say^ that these pkintife should 
be heard in d^ence of th^r rights. Between tbew 
parties, there was no such relationship as thsA which 
exists between landlord and tenant It was Uit «!- 
leged that the plaintiflb held under die defendftots 
by any contract between them, either written or 
parol ; or that they came into possession under^ or 
by any collusion with, any other person, to whom 
the defendants had leased the premises. Some suoh 
relationship^ as this must have existed before the de- 
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fendants c©uld have distrained. If ncme such did Chablm- 

TOW, 

exist^ and the defendants were the rightful owners of Jan. isu. 
the jlremises^ the plaintiffs were trespassers and might ][J^|]^7^ 
have been proceeded against as such by an action of 
trespass ; but could never be distrained upon as ten- 
ants. It would constitute a new species of redress 
to be obtained by the act of the party himself, if he 
were allowed to distrain, when he ought to bring an 
action of trespass, and convert a trespasser into a 
tenant. This self-created landlord would also ac- 
quire great advantaged over his adversary ; for, by 
compelling him into the character of a tenant, he 
would silence all opposition, because a tenant is not 
permitted to controvert his landlord's title. I am, 
therefore, of opinion, that the defendants, if they 
had sustained any injury, have mistaken their mode 
of redress, and am against a new trial. 



CoLCOCK, J. concurred. 



81 
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Coaxlsb- 



jai^iBU. Charleston, May Termy 1814, 

^**'"* James M. Grier "1 Richardson, for the 

ScHACKLK- vs, > Motion. 

w»D- RichardScuacklbford. J King, Contra. 

No man- Smith, J. This was an application to the court 
toihc mun- of sessions for a writ of mandamus, to be directed to 
ifctiions,*^ Samuel J, Thurston^ and others, managers of the 
to compel election for sheriff in Georgetown district, held on 
diciftrea the secoud Monday and Tuesday of January, 1814^ 
elected, in pursuancc of the act of the Genera] Assembly of 
iTn'of the" the 15th of Deceml>er, 1808; and requiring them to 
managers, peUim the said election void, &c. when, in fact, 

in ques- i i i r* 

tionsofe- they had already returned Richard Schackleford 
fiTnaiand duly elected; who, under that return, had been 
commissioned by the governor. The second sec- 
tion of the foregoing act prescribes the mode by 
which contested elections are to be decided. It 
gives this power to the managers, constitutes them 
a complete court, and authorises and impowers them, 
not only to hear, but also to determine any such 
contested election. From their decision, no appeal 
is given. But from the act, it manifestly appears 
that the Legislature intended the managers to com- 
pose a tribunal, whose decision should be final and 
conclusive, in cases of contested elections. In fa- 
vour of the present applicant, they did hear and 
determine: And because in the exercise of that ju- 
dirial power, they decide^l against him, he applies 
for a writ of mandamus, with a view to correct that 
decision. 



conclu- 
•ive. 
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The writ of mandamus is a very efficacious one, Chablbs- 

•^ ' TOW, 

but it cannot be applied in all cases. If the man- Ja>^- i8i4. 
agers bad refused, or neglected to make a return, ^-^^''"'^-' 
the court of sessions would then have been corapfe- „. 
tent to grant the niandamus to compel a return. j*c"*<^«^"- 
But when they have made a return, they have al- 
ready done every thing which the court of sessions 
ctuld have compelled them to do. Whether that 
return was founded on a just and fair decision be- 
twten the candidates litigant, is not for this court 
to determine, through the medium of a writ of 
mandamus. The court of 3essions has a general 
superintending power over all courts of inferior ju- 
risdiction, but this power is given sub modo. It 
ilever was intended, nor is there a case to be found, 
where the court of sessions have reviewed the ju- 
dicial decisions of an inferior court, by a writ of 
mandamus. I am, th(^refore, of opinion that the 
rule ought to be discharged. 

Bay, J. Upon the return of the rule in this 
case, the sheriff, Mr. Schackleford^ produced to the 
circuit court (Judge Grimhc presiding,) the gov- 
ernor's commission under the seal of the state, noril- 
inating and appointing him sheriff of Georgetown 
district, in which, it was stated that the commission- 
ers of the election had returned to the governor, 
that he had been duly elected, having the greatest 
tuimber of votes; wherefore, the governor had duly 
conomissioned arid appointed him sheriff of said dis- 
Wict. The presiding judge deenied this a good 
and sufficient' return, and refused to grant the writ 
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CaiKLKs- ^f qy^ warranto. This was an appeal from the de- 
jan. 1814. cjsion of the circuit court, on a motion to reverse 
^i^^^^^ the decision below^ and to grant the writ above 
^ ». prayed for. 

SCHACKLS* 

Mr. Bichardsarif in support of the motion, stated 
various instances of the misconduct and irregularity 
of some of the commissioners of the election, at tite 
diiferent polls, and, among other things, that they 
had admitted some to vote, who were not entitled 
to it) and rejecting others, who were duly qualified ; 
that at some of the polls, a sufficient number of com- 
missioners did not attend to receive the votes, &c. 
and that proper notice had not been ^ven of the 
time of election. For these reasons he contended^ 
that the whole proceedings ought to be annulled^ 
and the commission set aside, on the ground of great 
irregularity; quoted 2 Esp. 330. 4 Burr. 2241. 
5 Burr. 2682. to shew that this writ was the prop* 
er mode of trying the right to an office, when, an 
officer had been improperly elected, and put into an 
office he had not a right to hold. 2 East, 177. 3 
Burrows^ 14S5. Cotvp. 58. Douglas, 382. He far- 
ther contended, that the govenor's commission was 
only prima facie evidence of a due appointment, but 
not conclusive, if it should appear that the electioa 
was irregular. 

Mr. King contra, said that the only question in 
this case is, whether the judge below was right or 
wrong in discharging the rule for the quo warranto* 
He had no power or authority given by law to set 
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aside the governor's commission^ and to examine ^"^JJ""" 
i^idtnessesy and go into a scrutiny of the election held J^n. 1814. 
at the different polls. It was enough for him that ^ 
the governor's commission was produced to him an- •. 
der the great seal of the state^ which set forth that ^m!^"* 
the sheriff elect had been duly chosen by a plurality 
of the votes in the district^ and duly commissioned 
and appointed by the chief magistrate of the state. 
He bad no power or authority to examine any fur- 
ther. He was not to presume the commission was 
Toid^ and that the election was irregular^ when all 
imaginable fairness appeared upon the face of the 
commission. He, therfore, contended that the judge 
was well warranted in law in ^discharging the rule for 
the quo warranto. He admitted ^he law quoted by 
the attorney general^ that this writ was the appro- 
priate remedy for trying the right to an office^ in all 
cases where corporate bodies were concerned, and 
where men intruded themselves into office, contrary 
to the charters of such corporate bodies; and all the 
cases quoted, related to corporations, but doubted 
the applicability of it in cases, where commissioners 
are held immediately under the supreme authority 
of the state. He thought that in the latter case, 
this writ would not lie ; but if it did lie, the rule 
should have been against the commissioners of the 
election, or those who were the managers of iu and 
not against the sheriff, who was. regularly sworn into 
office. That the present mode, if permitted, would 
have been trying the regularity of the mana- 
gers of the election, through the sheriff, which' 
would be contrary to every principle of law, as it 
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^"to"*' would have been trying one man for the offenees of 
Jan. 1314. Others. 

GRI£R . 

V. I have considered this case, and the arguments of 

j.pa*"'''" couhsel on both sides; aiid am of opinion, that the 
decision of tlie judge in the circuit court at George- 
town, was a correct and legal adjudication. By the 
act of 1808, it appears to me, that the managers of 
the elections for sheriffs in the different districts are 
authorised to act both ministerially and judicially. 
In the first capacity, they are appointed to meet at 
certain places in the election districts, and to re* 
ceive the votes of the citizens in behalf of the can* 
didates, after which, (hey are to meet and count 
over the votes, jind declare who is duly elected. 
But in case of any contest, between any of the can- 
didates relative to the irregularity of any eiedion, 
they are, by the act, constituted judges, to hear the 
parties and their allegations for and against such 
election, and finally to * determitie aH such cases. 
There is no appeal given by the act to any of the 
' circuit courts, or to the governor of the state, or to 
any other trit)unal whatever. Their decision, there* 
fore, appears to me to be final and conclusive, and 
the regulation a wise and judicious one, as it will 
have a tendency to prevent a great source of litiga- 
tion and contention throughout the state, and to put 
a speedy end to the choice of an officer so essential 
to the administration of justice, instead of prolong- 
ing a contest by further appeals which might tend 
to a delay very injurious to the public interest. In 
the present case, it appears to me, fi^ia the com- 
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mission itself, that the mamigeps of this ele^ttion af- ^■^"■' 
ter the votes were taken, did meet, and determine Jan. xsu^ 
who was the successful candidate, which was duly ^^^^[^ 
certified by them to the governor; and he, in con- r. 
sequence, thereof, duly commissioned the defend- foao. 
ant, Mr. Schachleford^ sheriff of Georgetown dis- 
trict. This, therefore, in ray opinion was final and 
conclusive. Wherfore, I concur with the roajorify 
of my brethren, that the present motion should be 
dismissed. 



NoTT, J. An election had been held for sheriff 
of Georgetown district, pursuant to the act of 
1808. The defendant, having a majority of votes, 
was declared duly elected. The relator gave no- 
tice that he should contest the election^ and did so 
before the managers themselves, who, are authorised 
and empowered by the act to '^ hear and determine 
such contested election.'' Upon investigation, they 
were of opinion the defendant was duly elected, and 
gave him a certificate to that effect, on which, the 
governor gave him a commission. The relator then 
applied to the court for a rule against the defendant, 
requiring him to shew cause why an information in 
the nature of a quo warranto should not issue against 
him, to shew by what authority he claimed to exer- 
cise the office of sheriff,i and also for a mandamus 
against the managers. Various grounds were sta- 
ted in th^ suggestion to shew that he had been im- 
properly and illegally admitted into ofiice. The 
defendant^ on the return of the mandamus^ made n« 
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Cbaubs. answer to the facts contained in the suggestion^ but 
jad. 1814. merely produced a commission from the governor^ j 
^^^^^^^ and contended that it precluded all further enquiry^ 
V. The presiding judge, being of that Opinion, dischar- 
voBD. ged the rule. An application is now made to this { 
court to reverse thfit decision. 

I am of opinion it ought to be reversed. The 
grounds on which it was attempted to be supported 
are; Ist, That the superior courts have no power to 
enquire by an information in the nature of a quo 
warranto, by what means a public officer (who is 
commissioned by the governor,) obtained that com- 
mission; that their jurisdiction extends only to in- 
ferior officers, who act without commission. 2nd| 
That as the defendant's right to hold and exercise 
the office of sheriff, depends upon the illegality of 
the election, and the subsequent decision of the 
managers^ which, if erroneous, are charges against 
them, and not against him, it ought not to be tried 
until the pre^ous question 19 determined on the 
mandamus. 3rd, That as the act has made the man- '\ 
agers the judges " to hear and determine^' the 
question, and has given no appeal^ their decision is 
final and conclusive. 

1st, It is a principle of our government, that there 
can be no right without a remedy ; there can be no 
wrong without redress. If, therefore, we can sup- 
pose a case where a person can by fraud, violence^ 
or corruption, get possession of a commission to 
which another is entitled^ we must suppose there is 



V. 



a*rATE or south-carolina. u9 



FOBD. 



sDiAe method by which he can be divested of it. CHAmna. 

TOW, 

!^ Suppose an overivhelming mob shduid drive the Iiay,i8i4 
^ friends of one candidate from the poll, and thereby '^^^^'^'^'^ 
I secure tlie election of another ; suppose the man- «. 
agers corrupt enough, after the poll is closed, to ^**"^«»"^ 
take votes from the highest etodidate, and give th<em 
to his competitor ; or, weak and ignorant enough to 
reject the votes of persons qualified to vote, so as to 
turn the scale ; will it be pretended that a commis- 
sion from the governor, is to be an impenetrable 
shield to a person thus intruded into office ? Such 
a decision would be like offering a reward for cor* 
ruption. It would appear to me subversive of every 
legftl and moral principle^ 

If then it may be enquired into, this appears to 
me to be the proper mode. Judge Biachtone mtySf 

• 

a writ of quo warranto is in the nature of a writ of 
tight for the kin;; agaiofit him who claims or usurps 
^^ any offiee,^' fmnchiae or liberty, to enquire by 
wbat authority he supports his claim, in order to 
determine the right. 3 Black. 263. According to 
this high authority then, it lies against him who 
claims ^^ any office. '' And if the cases in the Eng^^ 
liflh books relate to subordinate officers, it is becaxise 
the appointment ef the higher officers belongs to the 
king ; and in the exercise of his discretion he is ar* 
bitrary and uncontrolled : he not only commissions^ 
imt appoints. It is not so in this case. The gov- 
ernor does not appoint the officer : he only per- 
forms the ministerial duty of issuing the commission. 

fie has no discretion^ but is bound to eommission 

82 
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•■Aiii:.u» 
vow. 



SCHACKJiB- 



whotaever the managers certify to be duly elected^ 
ifay,i8i4. This proc^diag, iherefore^ does not invade the 
^!!f^^^^^ province of the executive. . If it went to interfere 

Crier 

«y. with the exercise of his discretion^ it certainly should 
not meet with my support. K tl^e objection only 
goes to the mode of proceedings I should be glad 
that those who are opposed to this^ would point out 
some other method. I am not attached to manner 
and form so the object be effected. 

2ndy The second ground of objection might have 
availed the defendant^ if he had taken it in the 
court below^ and it had been supported by the facts. 
But be did not shew for cause why the information 
should not be awarded^ that his right depended on 
any antecedent right, yet undetermined. Indeed, 
he did not shew any cause, except producing his 
commission. The rule, therefore, was prematurely 
discharged. He ought to have been required to 
answer all the material allegations in the snggestion. 
If he had admitted the truth of them, the case would 
have resolved itself into a question of law, and no 
inquiry into the antecedent proceedings would have 
been necessary. If he denied the facts, an issue 
must have been made up to try them. If he had 
answered, specially, that his right depended on 
some other right, still undetermined, the court, in 
its discretion, might have discharged the rule, or 
postponed the consideration of it until the other 
question had been tried. 

3rd| But it is on the last ground that the opiniom 
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of the coHrt appears to be pmoipally ' bottomed. Cbabus. 
And on this ground^ it is my misfortuae to diffef* in M»y,i8i4 
opinion with all my brethren. It does not foHowy ^'*^''^^^*^ 
that because the Legislature has given no appeal ^^^^^ 
from the decision of the managers, the circuit court ^^"^^"*' 
had no control over them. On the contrary, that 
circumstance f*endered it necessary that this pro- 
ceeding should be resorted to. If the act had given 
an appeal, that course ouglit to have been pursue^, 
and no other. 2 Espin. 666. jDoughs, 506. The 
superior courts possess a general superintendenoy 
over all inferior jurisdictions, derived from the com- 
mon law, for which, they are not dependent on any 
statute. 1 Blacks. 84. 2nd Espinasse^ 661. By 
virtue of this authority, they grant writs of quo 
warranto, mandamus and prohibition, in all cases 
where injustice has been done by misconstruction of 
law, or mistake of jurisdiction, and where there is no 
other specific remedy. I Black. 84. 3rd do. 110. On 
this subject no case can be more strongly in point, 
than the case of Geter against the Commissioners for 
Tobacco Inspection of Campbelltown Warehotise. 1 
, JBay^ 348. In that case the commissioners were au- 
thorised to hear and determine, as fully and as amply 
as in this case, and to remove the inspector at pleas- 
ure ; yet the court granted a mandamus to restore 
him to office. No case can shew more clearly the ne- 
cessity of possessing and exercising such a power, than 
the cases which have arisen under this act. The con- 
stitution authorises every citizen to vote, who posses- 
ses a freehold of fifty acres of land, or a town lot, or 
who has resided six months in the district where he 
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OBABtis- offers to give his vote. The managers undeMako 
May^tsu. to exclude every person who does not possess all 
^''^^^^^^ these qualifications. Can they not be compelled to 
V. adsat such votes? May they disfranchise whom 
?oii».^*"" they please ? And can there be no redress ? We 
know that these appointments «re often given to 
men who have not even read the constitution^ and if 
they should read it^* would not understand it. It is 
a truth too plain to be disguised^ that they are often- 
times selected by popular leaders^ on account of their 
zeal and attachment to a particular party, or their 
devotion to the views of particular individuals ; the 
mere ministers of fectio&y and slaves of political in- 
tolerance. Their fitness to hear and determine 
nice and difficult questions of law, is never regarded 
in making the appointment. It is not to be believed 
that the Legislature intended to confide to such a 
tribunal, the ultimate decision of great constitutional 
questions, to hang the most important rights of the 
citizen on their arbitrary opinions. If they are to ^ ^ 
range uncontrolled through all the vagaries of thew V 
capricious fancies, the elective franchise will become 
an idle mockery. It will vary in every district^ 
according to the views pf the different managers^ 
and fluctuate in the same district as the managers 
are changed, or the tide of popular opinion ebbs aad 
flows. Thus will the constitution be blown about 
by every blast of popular fury, and this much boasted 
privilege of election become the instrument of party 
violence and political intrigue. The law never in- 
tended any such thing. This court can not be de« 
rived of its jurisdiction by implication. It isi ap^'- 
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pointed by the constitution to settle the law^ that it ^a«^*s- 
nay be uniform and certain^ and its powers are eom- Maj^isu. 
mensurate with the object. 



Now^ what are the facts alleged in this case? 
There are several places of election in the district. At 
one^ the managers did not take the oath required by 
law. At another^ they held the election but one 
day> where the law requires that it should have 
been held two days. At another^ only one manager 
attended^ when the law requires that there should 
have been two. ' The managers then met^ and sat in 
judgment on themselves^ and declared all this to be 
regukr. Thus^ a man may be smuggled into office 
per fas and nefas^ and there is no redress. I can 
not prevail upon myself to adopt that opinion. 

I do not mean to say the facts can be re-tried by 
the superior courts or that the managers can be con- 
trolled in any matter referred to their discretion « 
It is not a matter of discretion^ whether a person 
shall be permitted to enjoy a privilege allowed him 
by the constitution. It is not a matter of discretion^ 
whether the managers of elections shall obey a pos- 
itive law. When the law enjoins the performance 
of a particular duty on an inferior court, it must be 
performed according to the law. If the law is doubt-* 
ful^ it 1>elongs to this court to settle it, and that 
court has nothing to do but obey. The law would 
never be settled, if every inferior court might adopt 
its own construction. Indeed, we should have nei-> 
ther law^ nor constitution. Judge Biackstone, speak-^ 
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^"^""" • ing of the superintending power of the court of 
Mty,i8i4. fi[ings Bench over the other courts in the kingdom^ 

r. says. ^^ if these courts either refuse to allow acts 

Orier . 

V. of parliament^ or will expound them in any other 
Fou. sense than what the common law puts upon them^ 
the king's court at Westminster will grant a pro- 
hibition to restrain them. 1 Black. 84. So in this 
state^ where any subordinate tribunal shall ob- 
viously misconstrue any provision of the consti- 
tutioUf or act of the Legislature^ the superior 
oourts will lend their aid to correct the error^ in any 
way best calculated to effect the object. 

I am not disposed to condemn the managers in 
this case. They may have acted correctly. The 
allegations in the suggestion may not be true. But 
the case ought to have been investigated. The rule 
ought not to have been dismissed^ without a hear- 
ing. The decision^ therefore^ ought to be reversed. 






STATE OF SOUTH-CAROLINA. ©55 



TOV, 




Charleston, May Term, 1814* iMa7,i9|4. 

Jane Brady ^ Griggs, far the Matian, 

vs. > 
Kbziah Hill. ) Hayne, Cantra. 

NoTT, J. Tlie principal question in this case is The juru- 
whether the act of 1788, P. L. 441. makes the 6th magis. 
section of the act of 1785, commonly called the SSmo? 
county court act, of force in the districts where *^*»- 
eounty courts were not established. dear the 

county 
court act» 

The words of the act of 1788, are, ^^ that all and ^^i^ 
every authority contained in and giren by the fourth, ^Jj®^*^ 
or other clauses of the said act to the county courts, circuit 
and to any justice, sheriff or constable, concerning does not 
the issuing, serving, returning attachments, or dis- ^*jJ^*of 
posing of such property shaU be, and the same is by ^« «^- 
virtue of this act given to the district courts, jus- act; but 
I tices, and other officers, as in the first act specified.^' ^!1!^ parts 
^ I am of opinion, both from the words and the object *^^^" 
of this act, that the 6th section of the act of 1785 toSatact. 
has a general operation throughout the state. It 
does, to be sure, appear from the title and preamble 
of the act, that it was only intended to embrace the 
fourth clause, and that, probably, might have been 
the original design ; and the words *^ other clauses'^ 
afterwards added, to give a latitude which was not 
at first contemplated. Unless we give it that con- 
struction, those words can have no meaning ; and it 
18 not to be believed that words, which tend to such 
a different construction from what the act must have 
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^"to"*" ^*^ without them^ were introduced for no purpos^< 
Mty,i8i4. rrtie object of the Legislature was to make the juris-» 
diction of the magistrates uniform throughout the 
state. And no reason can be given why it should 
not be so. 

With the policy of the law, we have nothing to 
do. If it was a good law in one part of the state, it 
was equally so in another ; and I do , not by any 
means think it deserves the odium which has been 
so liberally bestowed upon it. In some of the states^ 
the first process to bring a person into court is, in 
all cases, an attachment against his property } and I 
can see no objection to such a proceeding. Is the 
property more sacred than the person ? In some of 
the states it is a matter of course to hold the defend- 
ant to bail in all cases arising on contract. In this 
state, it is a matter of right, and all that is required 
is an affidavit of the amount of plaintiff's demand* 
Throwing into jail an unfortunate debtor, who is un-^ 
able to give bail, excites no sympathy, because it is 
common. But attaching his property is thought to 
be a monstrous oppression, even though it may be 
instantly released by giving bail to the action. It 
is also further said, that all the acts relating to the 
eounty courts, are repealed by the present circuit 
court act. But that act repeals only such clauses of 
the county court acts, as are repugnant to itself, and 
does not embrace this case. 

m ■ 

I 

Another ground taken is, that the bond given by 
the plaintiff to prosecute the attachment to effect^ 
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WBS not returned.to the first couit^ agreeably to the <^^^^^^ 
Requisitions of the county court act. But the pre- ^iay,i8i4 
siding judge himself was of opinion, that under the ^'^^"'''^^^. 
6Ui section, it w^s not necessary to have given any v. 
bond. It ^as, therefore, immaterial whether the ^"*' 
bond which was taken^ was returned or not. I am 
of opinion the decision ought to be reversed. 

Justices Smith and Grimke concurred. 
CoLoocK and Bat contra. 



Charl^ston,^ May Termj 1814; 
Michael Cohen ) Fraser, for Motion. 
T. V. M. HoFF. ) Smith, Contra. 

NoTT, J. The object of this motion is to .try the The act of 
question, whether the governor has a right, (in case thoris.n^' 
of the sickness of a judge on the circuit, so as to be Jf^"^ f^^'^^J 
unable to hold the courts,) to appoint a person to P^jf,;^^j}j^ 
perform his duty during the remainder of the cir- sickneMof 

^ a jttdg-e 18 

cult. anconsti. 

tutional & 
void. 

• This is an important question, asr it regards the ^^j*; J*^^ 
public justice of the country ; but it is more so, as it the consu- 

. tution 

does notinake the iralidity of a law, as to the point of const t^tionality, di p;-nd 
on suqh laws beings enaeted before, or since the const irution. The pawrt-r,- 
therefore, given by the act of Assembly of 17 '9, to appoint in case of sickness 
of m judge, is taken away by the Constitution. 

83 
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Charles, goes to questiOD the Constitutionality of the law^ un- 
May,i8i4 der which the commission is granted. 



V. The ca9e may be considered in a threefold point 

^**"- of view: 1st, Whether the act of 1789, under 
which the commssion is granted, is unconstitutional 
and void. If it is, 2nd, Whether the governor de- 
rives, any such power from the act of 1769 ; and if 
he does, 3rd, Whether the commission is void, on 
account of the special recital, that it is granted in 
pursuance of the authority vested in the governor 
by the act of 1789. 

This court will not lightly set aside an act of the 
Legislature. It is the highest exercise of judicial 
authority, and, therefore, will not be used on trivial 
or doubtful questions. But where such act is man- 
ifestly repugnant to the constitution, it becomes a 
duty to declare it null and void. Our Legislature 
does not possess the political omnipotence ascribed 
to the British jyirliament. It is circumscribed by ^ 
the pale of the constitution, and must be controlled 
by it. A constitution is defined by an eminent judge 
to be ^< a form of government delineated by the 
mighty hand of the people.'' It is the supreme law 
of the land. It is the commission from whence Le- 
gislatures derive their power. It prescribes their 
limits, and sets their bounds. It says to them^ 
hitherto shalt thou go, and no further. A written 
constitution constitutes the great difference between 
a free government and a despotism. For, whether 
unlimited power is committed to the hands Of one 
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person^ op of many^ it is equally liable to be abused. ^■^■"*" 
Destroy our written constitution, and the Legisla- May,i8i4. 
ture possesses the same omnipotent power, the same ^^^^^ 
arbitraty and unlimited control over the people as ^^^J^- 
the British parliament. Whenever, therefore, an 
act of the Legislature comes in coUisiod with the 
constitution, the latter must prevail. 

The question now is, whether the act of 1789 is 
of that character. The clause under consideration 
is in the following words; *^ if any of the judges on 
the circuits shall at any time happen to be taken 
sick, or become indisposed and unable to hold the 
courts in his circuit, it shall and may be lawful for 
his excellency the governor, to appoint and commis- 
sion some proper person to sit as judge, and to hold 
the courts of sessions and common pleas in that cir- 
cuit. ^^ &c. The first section of the 3rd art. of the 
constitution, declares that ^^ the judicial power shall 
be vested in such superior and inferior courts of law 
and equity, as the Legislature shall from time to 
time direct and establish.'^ This clause contains a 
general delegation of power, to establish a judicial 
system ; and, if there were no restrictive clauses, 
would necessarily imply a power to prescribe the 
mode of appointment, the tenure of office, the qual- 
ification of the judges, and every other power neces- 
sary to carry it into operation. But other parts of 
the constitution qualify this general pow«r, and di- 
rect the particular manner in which it shall be exer- 
cised. The latter part of the same clause, declares 
that the judges of each (that is of the superior and 
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Cbablbs- infeHor courts^ shall hold their commiwions during 
liAy»i8i4, good behaviour; and that the judges of the supreme 
' courts shall, at stated times^ receive a compepsation 
v. tor tKeir services, which, shall neither he incrt-ased 
^^^' nor diminished during their continuance in office s 
but they shall receive no fees or perquisites of office^ 
nor hold any office of profit or trust under this state^ 
the United States, or any other power. The 1 st 
section of the 3rd art. declares, that the judges of 
the superior courts shall be elected by joint ballot of 
both bouses in the House of Representatives, 

We ^d here four indispensable requisites to con- 
stitute a judge of the superior courts. 1st, That he 
should be elected by a joint ballot of both branches 
of the Lfegislature, 2nd, That he should be com* 
missioned during good behaviour. 3rd, That he 
should receive a stated compensation for his servi- 
ces ; and 4th, That he should hold no other office of 
profit or trust. And yet, here is a judge of the su- 
perior court appointed by the governort and not 
elected by a joint ballot of both branches of the Le- 
gislature: commissioned for a limited time, and not 
during good behaviour: required to render his 
services gratis, and receiving no stated compensa- 
tion. All of which is in direct violation of the sev- 
eral provisions, of the constitution above mentioned* 
The conclusion is, that th^ act is inoperative and 
the commission voi4f ^ 



It is said there are no negative words restricting 
the powers of the LegisUuire in this respect, Ba^ 
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sometimes, affirmative words necessarily imphi a chiblm- 
negative of what is not affirmed, as strongly as if ex- May»i8i4. ' 
pressed. And the constitution must be understood ^ 
in that sense* It is a form of government establishedt « 
by the people, in which they have declared in what 
manner its diiferent branches shall be organized; 
and the Legislature can introduce no other. When 
the constitution says^ '^ the judges shall hold their 
commissions during good behaviour/' it means aU 
the judges. The object would be defeated, and that 
part of the constitution become nugatory, if the Le- 
gislature could authorise a different mode of appoint- ^ 
ing judges, and require them to hold their offices by 
a diiSsre^t tenure. /• 

i 
This construction accord? with that given to other 
parts of the constitution. The 4th section of the 
1st art. declares, that ^* every free white man,'^ 
possessed of the qualifications therein specified, shall 
bave a right to vote for members of the Legislature. 
Here are no negative words ; yet, it has never been 
supposed, that a person not so qualified could be 
authorised by an act of the Legislafufe (o vote. 
And the constitution has lately been amended to ex-f 
tend the right of suffrage* .' 



It is also said, that this special provision by the 
Legislature does not conflict with the general pro- 
vision by the constitution. But this admits of the 
flame answer. If we recognize a right in the Legis- ^ 

lature to delegate the power of appointment in one ^ 

iostapee^ and to alter the tenure of office^ where wil} 
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^ toII^"' ^' ^^^^ '^ '^^ governor can be authorised to ap- 
iiay,i8i4. point for one circuity why not for a year? If in the 
case of sickness^ why not in tase of absence from the 
state^ deaths or any other vacancy ? It is the nature 
of the entering wedge of power, to insinuate itself 
by small degrees and gradual advances, until it gets 
too far to be arrested. It is necessary, therefore, to 
repel its first attacks before it acquires too much 
strength. 

But 2nd, it is said, that if the act of 1789 is un- 
constitutional, the governor is still clothed with tht 
same authority by the act of 1769; and that act, it 
Ji is said, is still made of force by the seventh article 

of the constitution, which, declares that all laws of 
force in this state, at the passing ot this constitution^ 
sliall continue, until altered or repealed by the Le-r 
gislature, &c. 

But, admitting it to he of force, it gives no such 
power. To understand the act of 1769, it is ne-^ 
ccssary to look back to the situation of this country 
at that time. This state was then a British prov- 
ince, and the judges, were appointed by the king 
during his pleasure. The governor, being his rep- 
resentative, was authorised by special instructions^ 
(from him, I presume,) to make temporary appoint- 
ments, in a case of sickness, or absence of one of the 
judges.. Previously to that time, there was no court in 
this state, except in Charleston. The object of the act 
of 1769, was to divide the state into circuits and dis- 
tricts, and to extend the courts into the in|erior 
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eountryf and it is called to this day, ^^ the old cir- ^"^^■' 
cuit court act/' Having established courts in the May,i8i4. 
coantry, it became necessary to' declare what judges ^^^^7*^ 
should hold them* The clause now under consider- «• 
ation, was then introduced in the following words. 
^^ The chief justice of this province, and the assist-* 
^^ ant judges, and justices, for the time being of the 
<^ court of general itessions of the peace, oyer and 
'^ terminer, assize and genefal gaol delivery, end oi 
'^ the court of common pleas already established in 
^^ this province ; and in case of .the absence or sick- 
^^ ness of any of them, any person for that time com- 
^^ missioned and appointed for that purpose by the 
^^ governor, or commander in chief of this province, 
^^ shall be the judges of the courts above established.'^ 
It is apparent that this clause conveys no new power 
of appointment ; it only requires additional duty to 
be performed by thpse judges, for whose appoint- 
ment provision was already made. Indeed, the pro- 
vincial assembly could not delegate such power. It 
would have been intrenching on the king's preroga- 
tive, and, therefore, void. 

From this view qf the subject, it is unnecessary to 
make any remarks on that clause of the constitution 
declaring that all the then existing laws should con- 
tinue of force. I will, however, observe that it is, 
at least, doubtful whether it was intended by that 
clause to continue a law ef force, which was at war 
with a fundamental principle of the constitution it- 
self* It was'probably introduced through abundance 
of caution, to guard against any doubts which might 



f 
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ciAttEM. l>e supposed to exist respecting the effect ^e new 
Mi^.iau. constitution would have on all pre-existing hws. 



CoHia 

9.. It is, however^ unneeemary to give any optaion 

on that point* I am of opinibn that the motion in 
this case ought to be granted. This opinion is 
formed, not only from the particular claude^ of the 
constitution, and laws which I have considered ; bat 
irom- the general spirit and principles of the consti' 
totion* The judicary has been emphatically styled 
the sheet-anchor of the government. It is not sub- 
ordinate to the Legislature, but co-ordinate with ity 
and independent of it. The election of the judges 
is confined exclusively to the immediate represent* 
atives of the people. They have, by the constitu- 
tion, a freehold in their offices, of whicb they <aA 
not be divested by the Legislature. By the imroa- 
tability of their salaries, as well as by their exclusion 
from every other office, all inducement to prejudice^ 
partiality or bias is removed, and every prospect 
of increasing their own power cut off. I'he people^ 
themselves, have thus drawn around this branch of 
the government every guard which could secure its 
purity, and preserve its indepen4ence ; and it is the 
duty of this court to see that it is not weakened or 
impaired by Legislative invasion. The ji^ges are 
sworn to support, protect and defend the constita- 
tion. By supporting, protecting and defending, it 
is meant, that in the performanee of their official 
duties, they shall consider it as the paramount law 
of the land, and shall give effect to it over every op- 
posing act of the Legislature. In this case; I am 
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disposed to give it that effect, and, to declare this C'*»^««< 
commission veid^ on grounds which render it unne* May.isii. 
cessary , to go into a consideration of the third point '■^"''''^-' 
m this case* v. 

HOFT. 



Shith, J. This motion Was made to tty the va* 
lidity of a special commission^ granted by governor 
jilstan to John B. Holmes j esquire^ to hold tilie 
court of common pleas and general sessions^ at Jack- 
80ttborough> in the spring term of 1814, in the ab- 
sence of Judge Grimkej who was sick. Governor 
.Alston, in this commission, expressed that it was is^ 
sued pursuant to an act of the Legislature of the 
21st of December, 1799. The whole of the judges, 
^rho- were present at the argument of this cause, 
concur in opinion, that this commission was invalid, 
because it was in opposition to the constitution of 
the state, and this law passed posterior to the rati- 
fication of the constitution* 



That part of the constitution Which is in opposi- 
tion to this law, is to be found in the sixth article, 
first section ; which expressly declares, " That the 
^^ judges of the superior courts shall be elected by 
*^ the joint ballot, of both houses, in the House of 
^^ Representatives/^ And, by the first section of 
the third article, they are to hold their commissions 
during good behaviour. But it was argued by coun^^ 
spl, and so held by some of the judges, that such a 
special commission was authorised by the fourth sec« 
tion of the act of the 29th of July, 1769, and san€* 

84 
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^"t""*" tioned by the first part of the seventh articU of the 
May, 1814. constitution ; which says, that ^' all laws of force in 
this state at the passing of this* constitution shall so 
continue, until altered or repealed by the Legisla- 
ture* It does not appear to me, that this law of . 

■ 

1769 can authorise the governor to issue such a 
commission, because the courts to which this law had 
an allusion, were courts of nisi prius ; and it was ex- 
pressly to these courts of nisi prius, that this author- 
ity extettded* At that time, there was but oae 
court of original jurisdiction in the then province, 
which was holden in Charleston. And it will be 
found that the authority given to the governor to 
commission, did not extend to this court of original 
jurisdiction. All the courts of nisi prius established 
by the act, have been abolished by the act of the 
Legislature of the 19th of February, 1791 ; and, by 
the first clause of that act, they arfe all made courts 
of original, and final jurisdiction : so that the courts 
established by the act of 1769, are entirely abolished 
by the act of the 19th of February, 1791, posterior 
in point of time to the ratification of the constitu- 
tion. The act of 1769, therefore, may fairly be 
said to be repealed, and of course to lose its consti- 
tutional sanction under the seventh article. 

This act of 1769 will bear another view. It es- 
tablishes not only courts of nisi prius, but forms cer- 
tain districts, and locates the court for each district, 
and afterwards, in the fourth clause, gives the chief 
justice and other judges, power to hold these courts; 
and says, ^' in case of the sickness and absence of 



1 
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'^ any of them^ any person for that time commission- cd^him- 
'^ ed or appointed for that purpose, by the governor May,i8H, 
^^ or commander in chief, &c* shaM be judges of the ^^^^ 
^^ courts above established." The words, ^* the ». 
courts above established," must alhide to them, as 
courts of nisi prius, -^hich are abolished by the 
act of the 19th of February, 1791 ; and, therefore, 
the power to commission and appoint, is abolished 
with it ; or, they must allude to them by name, as 
Orangeburgh, Camden, &c. If so, they are all lost 
in other names, except Orangeburgh and Geot-gc- 
town : and, therefore, the appointment or the 
power to appoint, can extend to no courts but these 
two. One construction or the other must prevail, 
and under either construction, the power is abro- 
gated. 

But, independently of either of these grounds, I 
would not give the same construction ^o the seventh 
article of the constitution which has been insisted 
on. I think that article only intended to prevent 
any doubts as to a general dissolution of laws by the 
ratification of a constitution, or system of fundamen- 
tal laws, formed by the people in convention ; and 
not to give any constitutional validity to any law 
that existed at that time, more than to the laws that 
should afterwards be enacted. I am, therefore, in 
favour of the motion. 

Justices Bay, Colcock, and Grimke concurred. 
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Chablbi 



ii^y^isu Charleston^ May Term, 1814. 



KirieHT 



V. Alexander Knight 

MiTQBBU. f)S^ 

Thomas R. Mitchell, 

interefft ii NoTT^ J. This was an action of assumpsit for 
erabie on overseer^s wages. And the only question is, wheth- 
account) ^^ the presiding judge did rights in directing the 
toc^*l * ^^^ ^ ^^^ interest on the amount. The decisions 
fixe4for on this subject are very contradictory. But the 
^^"^ ' rule^ as settled by the modem cases^ appears to be 
anTa'irpce. ****^ interest is not recoverable on an open account^ 
men! to although a time is fixed for the nayment ; unless 

pa) inter- Y . ^ 

est An there is an agreement to pay interest. An agree- 
TOnf n»y ^^^^ ^ P^y iiiterest may be either express or im- 
Jiied.as P'^*^^' ^ promise to give a note of hand or bill of 
horn a exchange^ will be considered as an agreement to pay 
to give a interest. So it may be inferred from the usual 
S«^thc** course of trade, or dealing between the parties. In 
"^P ^ an ' action for money had and received, proof that 
the defendant actually used the money, and made a 
profit by it, has been held sufficient to entitle the 
plaintifi" to interest. 2 Campbell, 429. Gordon et 
al. vs. Swan et al. in note. do. 472. Porter et at. 
vs. Palsgrave, do. 481. Boyer et al. vs. Warbur- 
ton. 1 do. 50. 9th Johnson, 71. The People vs. 
Gashere et al. A new trial, therefore, must be 
gninted, unless the plaintiff will release the inter- 
est. 
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Justices- Griuke and Smith concurred. Chablm. 

Hay, 1814 | 

This case submitted without argument. See J5u- "^^ 
Unv ads. Goddardy IJST. ^ ]SP Cords. •. 



Watibs. 



Charleston, May Tenup 1814. 

The State 1 Wilson, Bull & Simmons^ 

( far the Motion. 

r Richardson, Attomey-Gt' 
Nehehiah Waters. J neral^ Contra. 

NoTT, J. This defendant has been indicted 'o'swr 

, - ^ may be 

and convicted of forgery. And a motion is now commit- 
made for a new trial on two grounds. 1st. Because luring the 
the facts proved do not amount to forgery. 2d, Be- J^g"!^ 
cause the evidence did not support the indictment. »bank.biu 

Quteftf ii 
bv simpljT 

The indictment charges the defendant with hav- ^e^|]l^l^ 
ing forged a note on a bank, incorporated by the ^p^JJ^JJ* 
name of " The President and Directors of the Bank Defendant 
of South-Carolina,'^ when it does not appear to the ed for 
court that there is any such bank. But on the con- ^5^"^^' 
trary, it appears that the bank on which this note is f ^^^ ^^ 
forged is incorporated by the name of ^^ The Bank ed bank, 
of South-Carolina." The indictment further charges ^*^ by^ 
the defendant with altering the same bill, knowing !!^^ ^. 
it to be forged ; but if no forgery has been commit* ^^ent and 

of the Bank of South-Carolina.*' The bill produced was of « The Rank flf 
Sovth-CaroUna/' Held that the eyidence did not aupport the indictnent. 
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cuMtM. ted in making or altering it, there could be no fel- 
jiAy,i8i4. ony in passing. Ist, The forgery, if any, consists 
^--"^"^^^ fipg^^ in cutting the letters " ve^^ ant of the word 
^< five'^ in the body of a five dollar bill. 2nd, In 
tearing the same letters from the word " five," in 
the end margin oi the bill. 3rd, In tearing ofl" the 
word ^* five" from the lower margin. 4th, In cut- 
ting out the figure (" 5") in the same margin. Ani 
lastly in stamping or printing the figures (50) in 
a black ground on the same margin of the bill, 
thereby representing it as a fifty dollar bill, and 
then passing it as such. 

It has already been observed, that, if the altera- 
tions above enumerated do not constitute forgery, 
uttering the bill afterwards was no felony : but it is 
high evidence of the intention with which the al- 
terations were made. According to JS&sty " ma. 
^^ king a fraudulent insertion, alteration, or erasure 
" in a material part," is forgery. 2 East , C. L. 833. 
855. Altering the word " five" in the body of the 
billy was certainly altering it in a material part : 
and the verdict of the jury is conclusive as to the 
intention. 

But it is contended, that the alteration must be 
such, as to give it a new operation ; and that striking 
out the letters " ve" in the word " five" defltroys 
its operation altogether, or leaves it just as it was, 
and in either case it was no forgery. But it has al- 
tered its operation. It has rendered that doubtful 
which was certain before, and rendered the bill si»- 
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teptible of the deceit which was effected by the^*^** 
mai^ginal alterations. Changing a larger to a smal- May ,1814 
ler sum may be a forgery, when it is done with an g^^^, 
intention to defraud : as reducing the sum due by *' 
note, to give jurisdiction to a courts where the pro- 
ceedings are . more prompt, and the recovery more 
abeedy, or where any other advantage may be gained 
by it. 

But let it be admitted, that simply striking out 
the letters •< ve" in the body of the note would not 
constitute forgery, it does not follow that forgery 
has not been committed in this case. This leads ui 
to the consideration of the materiality of the mar- 
ginal emblems and figures. It is contended, that 
they make no part of the note, and, therefore, are 
not material. And to this point is cited 1 Massa-^ 
ehuseitsJRepartSy 62. eh. 203. If it is to be under- 
stood by those cases, that the figures, letters or em- 
blems in the margin of a note or bill, are, in all 
cases, to be considered as utterly immaterial, I am 
not prepared to give my assent to the doctrine* 
They may have been so in the cases then before, the 
court : I admit they are not necessary to the valid- 
ity of a note. It is equally obligatory without them. 
Nevertheless, as all banks employ them as indicia, 
by which they ascertain the amount of a note, other- 
ways defaced, and detect forgeries, they can not be 
eoteidered as immaterial. 



Perhaps it would not be going too far, to say a 
forgery may be committed by an alteration in the 
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Cbaaus- margin alone. Suppose the principal sum in the 
May, 1814. body of a bill to be obliterated by accident, and a 
person should alter the marginal figures and em- 
olems^ or make others so as to give it a different op- 
eration^ with an intention to defraud: or should 
even counterfeit the private marks, by which, the 
bank might be defrauded^ I am not prepared to say 
it would not be forgery. It certainly would come 
within the mischief intended to be prevented by the 
act. 

With respect to the cases cited to shew, that put* 
ting &lse marks or brands on a barrel or other ves^ 
sel is only swindling, they do not apply. The marks 
or figures put on a barrel of flour, or pipe of wine, 
constitute no part of the value of the article itself. 
They make the quantity neither more or less. And 
the purchaser may ascertain the truth by actual 
weight or measurement^ if he chooses. But the 
value of a bank note consists in the sum it professes 
to represent. The intrinsic value of the paper and 
ink of a five dollar bill is as great as that of fifty dol- 
lars. 

Besides, forgery may sometimes consist of several 
acts, each of which taken separately, would be no 
crime. For instance, to constitute a deed, the wiSr 
ting of the instrument, the signature and the seal of 
the party are all necessary. Therefore counterfeit- 
ing either, unconnected with the other^ would be no 
offence. So, altering the figures and words in the 
tnargin of a bank note, whi^ they remained unaltered 
in the body of it, would not^ probably^ be oonsid- 
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tittd forgery-. And perhaps it might be so held, Cham.**- 
where the principal silm was altered in the body of Ma7,i8i4. 
the bill, if the true sum remained printed at large in ''-^^''^^^ 
fair characters in tw 9 places in the margin, and figures «. 
representing the same stamped in a third place ; un- ^^'"••* 
less the particular words of the act should require a 
different decision: Because the imposition could 
not be effected, while the face of the bill afforded 
such an equivocal means of detecting the fraud. But 
where they ell concur as in this casci the offence is 
complete* 

2nd^ But on the second ground> t am of opinion 
the defendant is entitled to a new (rial. He is 
indicted for forging a note on a bank, incorporated . 
by the name of the ^^ President and Directors of the 
Bank of South-Carolina;'' whereas, the note given 
in evidence is on a bank incorporated by the name 
of ^^ the Bank of South- Carolina/' The evidence 
therefore, does not support the indictment : And the 
words ^Tresideftt and Directoi*s of can not be con- 
sidered as surplusage merely. If that were permitted, 
a person might be indicted for forging a note or bill 
9a one bank, and convicted of forging one on another. 
ifor instance, there is a bank in this state incorpo- 
mted by thie name of ^^ the Bank of South^CaroIina/^ 
There is another, incorporated by the name of the 
^^Bank of the State of South-Carolina." Striking 
Ae words ^^ the State of out of the latter, would 
convert it into the former; The name ot a person 
or body corporate on which a paper is forged, ought ' 

to be set out with exact precision. As where an in- 

85 
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Cbabui- dictment professes to set out a writing secundom te- 
MAy,i8i4. norem^ an error in a single word is fatal* The de- 
fendant is entitled to a new trials 

Justices Smith and Bay concurred. 




Chableston^ Mcy Term^ 1814. 



William Tunno ^ 

vs. ' 

George Edwards, j 



Thepkin. NoTT^ J. This was an action of assumpsit on an 
Sic cause ^P^^ account, to which^ the defendant pleaded in 
^ *^^ ^^ ^^ assignirtent of all plaintiff's property, choses 
had taken in actiou, &c. according to the provisions of the in- 
©AhnS?* solyent debtor's act; and concluded prout patet 
d^bS?. per recordum. The plaintiff replied, that there was 
act ; but HQ sueh record, and that no such assignment had 

JUS credi- _ , 

ton had evcr been made. On which issue was joined. 

never ac- 
cepted an 

mei^nor ^P^^ inspecting the minutes of the court, it ap- 
in fact, peared, that there was no such record, and in fact, 
uai^. no assignment ever had been made. The defend- 
j^, ant, therefore, failed to support his plea, and the 
he wM ** plaintiff ought to have had a verdict- It did ap- 
competent pear, that the plaintiff had taken the benefit of the 
tain the ac insolvent debtor's act, but none of his creditors, or 
any other person has yet consented to take an as- 
signment of his estate and effects ; and, of course, 
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none has been made. So that the question really cbaelm. 
by whether taking the benefit of the insolvent debt- May.isii. 
or^s act does deprive a person qf all further control ^^^^^""^^^ 
over his property, when there is no actual assign- v. 

EDWAUfc 

ment. 



The words of the acts are^ ^^ by such assignment^ 
the estate^ &c. so assigned, shall' be vested in the per* 
son to whom such assignment is made.^' If it is by 
the assignment, the property becomes vested in the 
assignee, it is by the same instrument the original 
proprietor becomes divested of it. The assignment 
is intended for the benefit of the creditors only. 
What does not belong to them belongs to the debtor 
0till. A refusal on their part to accept of the 
property, is a consent that he may keep it. I am of 
opinion the decision of the judge on the circuit was 
correct^ and that this motion ought to be discharged* 

Justice Smith concurred. 

This case was submitted without argument. 
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Jan. 1815. 




Charlbstok^ Jdnuary Tenup 1815. 



James McBeth^ Survivor of 
John Paislt, & Co. 
vs. 

Savage Smith^ Administra- 
tor de bonis non of Wil- 
liam GO0DARP. . 



Assumpsit. 



Anftction 
will not 
lie and nit 
an aamin- 
istrator <£; 

for a debt 
.contiuc- 
ted by the 
adminis* 
trator. 



John Paisly and James McBeth kept a store at 
Black- mingo^ during which time the former^ who 
was the only co-partner residing there, entered in 
the co-partnership book an account on which this ac* 
tion was founded. Before the whole account was 
entered, John Paisly married the widow of William 
Gtoddard^ and took letters of administration on the 
estate. The accouat was raised in the name of the 
estate, many items of which were conceded by the 
plaintifTs counsel as not proper for an estate. No 
credits were entered in the books of the firm, nor did 
Paisly render any account of this transaction to the 
ordinary. In 1806, the 4^fendant, who was one of 
Paisly^ s securities to the ordinary, petitioned to be 
released, upon which the administration was revo- 
ked and granted to defendant. Paisly died shortly 
after; and this action was brought by the i^urvivor^ 
to charge the estate in the hands of tlie administra- 
tor de bonis non, with a debt thus contracted by 
Mrs. Goddard and Paisly ; and a verdict was found 
for him. Defendant moved in arrest of judgment^ 
or for a new trial. 
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Smtih, J. This Court has in one or two instan- c«Ami««. 

Ton 

^ ces decided this principle before^ that an adminis- Jan. I815. 
trator cannot contract a debt to bind the estate of ^-^"^^''^ 
his intestate. It has been settled^ and on the fairest v. 
principle in the world, that the estate of the intes- *"* 
tate can only be liable for the contracts of the intes- 
tate himself ; but it would be a paradox, not to be 
solved by legal rules, to say that an administrator 
should contract a debt himself, and then he should 
be sued, and this debt, recovered as one contracted 
by his intestate. But it appears still more illegal 
that the administrator should contract a debt him- 

■a 

self, for the estate of his intestate, and then make 
the administrator de bonis non liaMe in an action^ 
and recover it against him as a debt contracted by^ 
his intestate, when the whole transaction was long 
after the intestate was in his grave. This is precisely 
the case in the present action. I would not pre- 
tend to say that an administrator should in no case 
be allowed to contract debts that should bind the es- 
tate of his intestate ; but if he does so, and, in many 
instances it is necessary he should do so, he alone 
will be liable to the creditor; and his only indem- 
nity is by retaining so much from the profits of the 
estate, or by applying to the ordinary, who has the 
power to allow him. compensation for any fair ac- 
counts contracted for the benefit of the estate. I am^. 
therefore, of opinion that the rule should be granted. 

Justices CoLcocK, Brevard and Grimke con- 
curred. 
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Charleston, January Tertny 1815. 

KiDsiLL Charles Kiddell *] 

vs. 
John Ford. 



F©w>. _ _ *^*' r 



Notice iB CoLcocK, J. This action was brought against 
tathein- the defendant^ indorser of a note which was made 
a note ^ ^y J^^^ Taylor J payable to him. The note was da- 
SLe*^coun- '^^ ^^^^ January, 1805, payable at sixty days after 
try. Rep- date. It appeared by the evidence of Mr. John P. 
the insoiv- Martin^ who was produced by the pluntiff, that as 
Ae^i^- a friend of Mr. Ford, he carried the note to Charles- 
dolwa"''^ ton, and gave V to Mr. Kiddell, in place of Mr. 
the necei- Ford^s note, which Kiddell held, some time in the 
tios and latter part of the month of March after it was drawn^ 
tiSTindo^ *"^ consequently before it was payable. That sev- 



^,^ ^ eral months afterwards, he believed in the month <^ 
m known June, he was in Charleston, when Kiddell shewed 
<7wiUex- ^^^ A letter, he had received from Mr. Taylor on 
want rf^ the subject of the note, in which Taylor apologized 
^^« for delay of payment, and asked a further indulgence 
of, he believed, sixty or ninety days, with which 
Kiddell declared himself satisfied. On returning ta 
the country, witness said he .mentioned the circum- 
stance to Ford, and told him that he. Ford, ought 
to pay that money ; to which Ford replied, he 
should have done so, had Kiddell used doe diligence 
to have got the money from Taylor. He further 
stated, that a considerable time after he saw Kiddell, 
who informed him that Taylor had not paid the mo- 
mey, and that he should sue both Tbylor and Ibrd^ 
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It did not appear that Kiddell applied in time to CHAmng. 
Taylor for payment^ or that he ever gave any no- Jan. isis. 
tice of non-payment to Ford. The defendant's '^f"^''^^ 
counsel moved for a non-suity on the ground that «. 
due diligence had not been used^ and that no notice 
was given of the non-payment of the note^ which 
notion was overruled by the court ; he then produ- 
ced the record of recovery against Taylor y by which 
it appeared that suit was not brought until May^ 
1807. It further appeared that Samuel Taylor^ 
the then sherifTy had levied the execution against 
Taylor^ and was proceeding to sell^ when he was 
stay ed by KiddeWs attorney or agents it appearing 
that the property levied on was under mortgage^ 
and that the mortgagees were willing to give indul- * 
gence. The verdict was for the plaintiff^ and a new 
trial is now moved for on the following grounds : — 
Istf That the Court instructed ' the jury that the 
usual notice to an indorser of a note was not bind- 
ing in cases in the country^ and was often departed 
£rom in practice. 2nd^ That it was proved that the 
plaintiff extended the credit to the maker of the 
note several months after it became due^ and with- 
out giving any notice to the indorser^ and declared 
himself satisfied with the promises of the roaker^ 
which was a legal discharge of the indorser. This 
statement is taken from the brief^ to which the pre- 
siding judge added^ that it was notorious that Tay^ 
lor was insolvent^ and that Ford knew it. 

Pn the first ground, it appears that the presiding 
judge was not correctly understood by ne defend- 
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cumiEi. 2||^g counsel. On the second^ I anr of opinion, tlMl 
Jan. i8if . notice and demand are both mdispensibly necessaiy, 
even in the case of an insolvent; and that this is 
supported by tlie highest authority as well as by 
reason of the doctrine. Chitty on Bills j 154. 182* 
In the first place, if the insolvency of the drawer is 
to have so important an effect on the established rale 
of law, I should presume that the highest evidenee 
which the nature of the fact admits should be pro- 
duced. Can it be said that common report is to be 
sufficient? In my judgment, it is the least satisfae- 
' tory of any description of evidence which could be 
offered in such a case, and my own experience has 
eonfirmed my judgment in this ; for I have repeat- 
edly known money to be obtained from persons seod 
to have been insolvent for years. At least, then^ it 
ought to be proved that the drawee had taken the 
benefit of the insolvent debtor^s .act, whieh was not 
done in this case. 

But it was said that in the ca«e xX Administratrix 
of D. Minion vs. James C larky decided: in Api^, 
1807, this Court had ruled that in the case of a known 
insolvent, a notice to the indorser was not necessary; 
but I understand that the case did not go so far as 
to say that a demand could also be dispensed with : 
so that, admitting the authority, which I am of 
course bound to do as far as it goes, it does not dis- 
charge the holder from the necessity of making a 
demand and using due diligence ; and there is no 
evidence of any demand previously to the suit which 
was upwards of two years after the note became 
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4ue. I am^ further of opinion that the extension of ^"^*"'' 
the credit after the note fell due, was a discharge •>»«• >^i^' 
of the liability of the indorser, and this was proved 



KinovLL 



by Mr. Martin. See Sarsediiss^s case^ 2 Bay^ 217 • »• 
I am^ therefore, in favour of the motion. ' 



• 

Brevard, J. In order' to fix as indorser, it is 
necessary in general that the holder should demH^nd, 
er use due diligence to obtain payment* of the 
maker, as soon as the note becomes payable ; and, 
OB default of payment, should use due diligence in 
givifag notice thereof to the ind6rser, and of his in*' 
tention to have recourse to him. It is also usual to 
state in the declaration, a demand on the maker, 
his refusal to pay, and notice to the indorser; but 
there may be circumstances which will excuse actual 
presentment and notice, or which may be considered 
equivalent thereto^ 

It has been decided in our couMS, that the payee 
of a note indorsing it, knowing the insolvency of 
the maker^ cannot insist on notice. In England, it 
has been ruled otherwise, and that a known bank-^ 
ruptcy is not equivalent jto a demand or notice. % 
H. Biaek9t(m€f 609. It is the general tinderstand* 
ing of the parties, when negotiable paper is endorse 
ed, that the legal consequences shall attach^ and that 
an indorser is entitled to all the privileges of that 
character. The necessity of a demand, notwith* 
standing the bankruptcy of the maker or acceptor, 

in prder to charge the indorser or drawer, is found- 
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Chaiilk*. e(] solely on the custom of merchants^ (it is said) and 

TOW 

Jul. 1815. that the courts cannot change the custom. 8 East. 

^"^^^^^^ 242. In this state, however, the rule has been re- 
V. laxedy and it has been determined that a known 
bankruptcy shall be equivalent to a d^ mand and no* 
tice. The case of Clark vs. the Mministratrix- 
of Mintoun which was^ decided in the Constitu- 
tional Court of Appeals at CpUimbia, in April, 1807^ 
established that distinction. The case was tried be- 
fore myself, in the court of common pleas, for Ker- 
shaw district ; the action was against the indorser's 
administratrix, upon a note made by Douglassy pay- 
able the 1st April, 1802, bearing date September, 
1800. It did not appear when it was indorsed, in 
fact, otherwise than by the indorsement itself, which 
was dated September, 1800; the declaration was 
in the usual form. It appeared in evidence that 
Douglass^ the maker, became insolvent and was de- 
clared a bankrupt, the 9th of November, 1801 ; 
that he left the state in a vessel bound to Liverpool, 
in February, 1802, and that he landed in Jamaica, 
where he afterwards remained; also, -that he was 
reputed, and generally believed to be insolvent from 
the time of going off the slate. No evidence was 
given of demand, or due diligence to get payment 
from the maker, nor any notice to the indorser, 
of the indorsee's intention of resorting to him; a 
motion for a non-suit was overruled, and the plain- 
tiff had a verdict. I held that under the circum- 
stances of the case, it was not incumbent on the 
plaintiff, to prove any demand of, or diligence to 
obtain payment. It was not pretended that the ev* 



Ford; 
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idence to excuse the want of notice could be rebut- cbablm- 

TOX, 

tea. J 411 815 

KlDIBLL 

After hearing arguments for a new trial, the ». 
whole court {Grimkej fVaties^ Bay, Trezevant and 
Wilds, justices,) confirmed the law as laid down by 
the district court ; and Judge Watiesm delivering 
the resolution of the court, said that the strict rule 
of the English law had been often departed from, 
and particularly in the case of Kiddell vs. Peron- 
neaUy which had been decided in Charleston many 
years before ; he further declared that a kcown 
bankruptcy or insolvency was equivalent to demand 
and notice, and that no good reason could be assigned 
to the contrary. I am not disposed, however, at 
present, to carry the doctrine farther than was done 
ia the case of Clark vs. Minton^s Administratrix. 
There was no proof of bankruptcy in this case, nor 
of an absolute declared insolvency under the insol- 
vent debtor's or prison bound's acts. 

It has been said that TaylorU insolvency was 
known to Ford at the time die note was indorsed, 
and that he acknowledged it ; but I am not satisfied 
that such an insolvency NRras understood as would be 
equivalent to a declared bankruptcy or insolvency 
of recoi'd ; besides a man may acquire property af- 
ter being insolvent ; it ouglit to be an utter insol- 
vency at the time the money becomes payable to ex- 
cuse the want of ordinary diligence. In the pres- 
ent case, there was no sufficient evidence of such in- 
solvency; there was no sufficient evidence of due 
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Cbakui- diligence to demand the payment of the maker of 
May,i8i5. tlie note, or of notice to the indorser, to satisfy me 
^f"^^"^^^ that the plaintiff was entitled to the verdict he has 
V. obtained. Besides, I am not certain that the in- 
dorsee did not give credit to the maker^ and allow 
him further time for payment. If he did so, the 
iiidorser is absolved from all responsibility. I think 
the circumstances of the case are strong to warrant 
that presumption. If I were sure that the jury de- 
cided this point in favour of the plaintiff upon a fair 
and full consideration of the evidence, I should not 
venture on this ground to set aside the verdict ; but 
I incline to think it might have been overlooked, 
attending to other points which were brought more 
strikingly to their notice. 

I do not feel myself at liberty to presume fraud on 
the part of the ir dorser. The circumstances of the 
case do not authorise the belief of fraud, which 
ought to be sufficiently proved, and ought never to 
be presumed. He might have known of Taylar^s 
general want of means to pay his debts, without 
knowing that he was utterly insolvent ; many men 
are deemed insolvent on account of their involved 
circumstances and want of active funds, who are 
nevertheless far from a state of legal insolvency; 
and this might have been Jl^lor^s case, when the 
note in question was indorsed, for any thing that ap- 
pears to the contrary from the evidence reported. 
Upon the whole, I am of opinion, that the delend- 
aht ought to have another opportunity of contesting 
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TOK. 



the justice of the plaintiff's demand^ and the legal Cy 
propriety of the verdict in question* Jan.rsis. 

Grimke^ J. concurred. 
Bay^ J. dissented. 




The ad- 



Charleston^ January Temiy 1815. 

Anthony Chardon "1 

i^s. > •Assumpsit on open fie- 

OLiPttANTy Caldbr & Co. J count. 

CoLCOCK^ J. This iiction i^as brought to rocover 
the value of certain goods said to have been sold and missicm of 
delivered by the plaintiff to the defendants^ and the one part- 
evidence offered to support it was the declaration of "be' ^mT 
one of the co- partners, who had become insolvent ; 1^^*°"^^ 
which declaration was made, too, a long time after nerahip, is 
the dissolution of the co-partnership. It was con- «ibie to 
tended on behalf of the defendants, (or rather the ^I^V^* 
only one who was said to be solvent) that if the 
books of original entry of the plaintiff were produ- 
ced and examined, it would appear that the goods 
were delivered to another person; and generally^ 
that the evidence was insufficient to prove the sale 
and delivery. It must be supposed that the jury 
thought that the acknowledgment of one co- partner 
would as effectually bind the firm as that of an indi- 
vidual would bind himself; but in this they were 
misini'ormed, for it is clear that after the dissolution 
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chabku. of a co-partnership, no act could be done by one 
Jan. 1815 which would biad the rest, (unless under special cir- 
^'^^''^^^^ cu instances :) much less can the vaffue, loose declara- 
V. tion of one co- partner be permitted to operate against 
th^ rest ; but no reason has been given for this at- 
tempt* From the general rules of evidence in such 
cases, the books of original entry should have been 
produced, or evidence of the delivery of the goods. 
I am of opinion, a new trial should be granted. 



ei al. 



Justices Smith and Brevabd concurred. 



Charleston, January Term^ 1815. 

Moses Myers, jlssignee^ 

vs. 
John McFarlane, jldm^or. ^Debt on Bond, 
de. bonis ntn of John Mc- 

COLOUCU. 



Eridence CoLCOCK, J. This was an action of debt on a 

of un- ' 

floundnesB bond of John McCohugh to Moses Perry, who as- 
cient to signed it to plaintiff. The defence was, that the 
fendlntu) ^^^ was givcu for the price of a horse j that the 
a verdict ^Qi^g ^^s lame and of no value, and died not long af- 
tion for the ter the Sale ; the jury found a verdict for the de- 
K,'' un- fendant. From a view of the testimony which was 
u"sou.?d- g*^^" *" t'*"^ ^^se, I am clearly of opinion, that a 

ness be ^^^y ^^\r^\ should be ^ranted. Several of the wit- 
proved to •-' " 1 u 

havi- exis- ncsses proved that the horse was not lame at the 
timl of the time of the sale, that he appeared so to them the next 

contract. 
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morning, and that Perry offered to take him back^ c»Awai- 
^hk'h M^Colough declined; and further, it was not J»n. ikis, 
proved that he died of the lameness, or that it had '"f^^'"''^ 

* Mtxbs 

existed at any time before the sale. If contracts were 
to be rescinded on such trivial grounds, the solem- 
nity hitherto attached to them would be altogether 
destroyed. 



V. 

McFaa- 

IiAVS* 



Brevard, J. I am of opinion in this case, that 
from the evidence given on the trials as reported by 
the judge who presided, the jury were not war- 
ranted in finding a verdict for the defendant ; that 
the v^^rdict is manifestly contrary to evidence, and 
the legal justice of the case; and that the same 
ought to be set aside, and a new trial awarded. 



Grimke, J. The defendant McCohugh, had 
purchased a horse of Moses Perry^ and given his 
bond for it, who assigned it to the plaintiff. The 
defence was that • the horse was unsound ; of which 
some testimony was given, which was rebutted by 
other evidence on the part of the plaintiff, who 
proved by JohnCoachmaHf that he, Coachmarif was 
about trading for the same horse : that he saw Mc- 
Coloughj after he had purchased him, ride him off, 
and witness thought the horse was sound : plaintiff 
proved that defendant brought the horse back to 
Perry ^ telling him that the horse was not sound; and 
that Perry offered to vacate the contract, and to de- 
liver up the bond to defendant ; but defendant did 
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^VoV**" "^' accept the offer, but rode off with the horse. 

jan.1815. It appeared to me that this case turned on the 
weight of evidence^ and that what was offered bj 
the plaintiff^ was much stronger and of more legal 
consequence than the defendant's, I am^ therefore^ 
for granting a new trial. 




Justice Bat concurred. 



Charleston^ January Term^ 181^. 

William Alston, 

vs. 
Nathaniel Huggins, y Trespass vi et armis* 

Sheriff of Georgetown 

JDistriet. 



C^onte* 
^uential 
damages 
are not re- 
coverable 
in trespass 
for takings 
away 

goods. A 
witness 
whose in- 
terest is 
equal on 
both sides, 
is compe- 
tent. 



CoLCocK, J. This action was brought for the 
taking and carrying a^ay of a certain raft of luia-* 
ber. The plaintiff had bought* the rafi of one 
Knight^ and it was taken by the sheriff on a fi. &« 
which had Been lodged in his office against the said 
Knight. The raft was valued at tht*ee hundred and 
forty-eight dollars, and the jury f<iiind a verdict for 
the plaintiff for seven hundred dollars. The plaintiff 
proved the sale by Knight, and the taking and car* 
rying away by the sheriff, and also that he suffered 
injury in consequence of the said taking, being thea 
engaged in building a valuable pounding mill, which 
was delayed by the loss of the raft. On the part of 
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the defendant, it was contended, that Knight was CHAmi^Eg. 
incompetent> teing hitereisted; and that no conse- J*n.i8i5. 
Ijaential damages could bfe recovered iii this action. ^^^^^ 
As to the first ground^ I think Knight a competent «• 
witness. Wh^n the law speaks of an interest which , 
^all exclude one from being a witness^ it means a 
pecuniary interest ; and the pecuniary interest of 
Knight could not have been affected, for he was in- 
debted to both the plaintiff and defendant, and 
would get a credit from whichever of them pre- 
vailed. On the second ground^ I think, there should 
be a new trial, fbr no consequential damages should 
have been given in evidence in this formjjjf^ 
but, if any had resulted, a separate 
have been brought for that. The alisi^iffrtnia 
braces only such acts as are done at 
trespass is committed, or in the commiffsioji 
if in breaking into the close, the tre^] 
beat the owner, this would be includet 
enomia. But that the delay which took place in 
the building the plaintiff's machine, and the conse* 
queiit los^ of toll, should have been made the subject 
uf consideration, is, in my opinion, contrary to the 
established doctrine on this subject. See 1st Set. 
nd the cftscs there inferred to, page 454. " If 
the injury be occasioned by the act 6f the defendant 
at the time, of the defendant be the immediate causfe 
^f the injury, trespass vi et armis is the proper rc- 
} medy; but where the injury is not direct and imme- 
^ diate on the act done, but consequential only, then 
the remedy is by an action on the case.'' It is highly 
iiBportant that this distinction should be observed, 

87 




$90 , JUDICIAL DECISIONS IN THB 

GvABLw for ho^T ei^e can a defendant come prepared to de- 
ran. 1815 fend hiniself. In this case the defendant could not 
imagine from- the form of action that any other point 
would arise than this^ whether the execution in his 
office bound the property before the sale. It was not 
alleged that the taking was accompanied with any 
aggravating circumstances ; but^ on the contrary^ it 
was stated by defendant to be an act of duty as he 
thought. I am of opinion a new trial should be 
granted* 




Brevard^ J. The action was trespass vi et ar« 
mis for taking away personal property. The dec- 
laration was general^ without any allegation of spe- 
cial damage* Evidence was submitted of consequea* 
tial damages to the plaintiff arising from the pecu- 
liar circumstances of the case^ fron^ which it appeac- 
edy that the lumber, for the wrongful taking of 
which the action was brought, was intended by the 
plaintiff to complete a mill for pounding rice, and 
that, in consequence of the injury complained of^ 
the completion of the mill was delayed, and the 
plaintiff greatly damnified. The admission of this 
evidence was not objected to ; and, for that reasoii^ 
I am of opinion, the admission tliereof, though ioi- 
proper, is not a sufficient cause for granting this mo- 
tion. But the judge, in charging the jury on this 
evidence, did instruct them, that they might leg^ly 
increase the compensation, by way of damages, for 
the trespass committed, by taking into their consider- 
atbn the valne of the lumber to the plaintiff under the 
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particular circumstances of the case, and the loss he.CBABi«4-^ 
sustaiqed in consequence of his mill remaining idle Jan. 615 
for want of the materials in question which were pur- ^^^"""^^^ 

A laBTOV 

chased for cwipleting it. I am of opinion, that this «. 
direction to the jury was wrong ; and that a new trial "''*'*'**• 
ought in consequence thereof, to be granted. It 
cannot be fairly presumed ^hat the jury were indif- 
ferent to this direction, and that they did not award 
damages as well for the consequential loss, as for the 
riolent taking of the lumi;er, which, upon the re- 
cord in this case, they were not authorised to do, 
the consequential injury not being specially alleged 
in the declaration, as it ought to have been, (if it 
could be compensated in this form of action at all {) 
for a plaintiif cannot give in evidence, or re- 
covet damages in this action for any injury for 
which action lies, unless it is expressly charged in 
the declaration under the general charge of *^ other 
endmities done.^^ He may give evidence of the 
manner of ^committing the trespass in aggravation^ 
or outrages accompanying the same, as insulting a 
JKrife or child, tossing about goods, &c. but not of 
any loss consequentially resulting from the tres- 
pass complained of. The reasons which support 
tills rule are founded in obvious policy and justice. 

Bat disbented : Orikke, concurred. 
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jan^ ms. Chaeleston, January Term^ 1815, 

8T1T1 The State "1 
John Beinnet^J 

Tbejunr NoTTy J, Tbis is a^motion for a new tria)^ OQ 
deUndanr the grouod of misdirectiOD in the judge^ in stating 
petty^br. ^ ^^ i^^ff that the lapee of tiqae between the loss 
Sh'^^'hth ^^ ^^ articles stolen and the finding of them^ (being 
goods ex. about two Aionths^) was not sufficient to rebut the 
▼'iiieori2 presumption of guilty arising from their being found 
1^ ^cc- in defendant's possession. A legal presumption of 
session of guilt always arises from the possession of stolen goods. 
goods is a That presumption was strengthened^ in this case, by 
Smfof ^ concealment, and other circumstances proper for the 
S^s** re-^ consideration of the jury; and, although it is the 
tumption province of the jury to judge of the facts, and of the 
butted by judge to determine the law, yet the judge is not pre- 
ti^t (..fisc eluded from giving his opinion on the facts. It is his 
ninths duty to aid the jury in forming an opinion of the 
the theft evidence as well as the law, which are frequently so 
•nd find- i^i^^ded, that it b difficult to take a distinct and un- 
^ ht*^ connected view of each separately. The whole case 
thf judge was finally and fairly left to the jury, and they bave 
mtnt on found the defendant guilty. I think they were well 
dtuM? authorised to find such a verdict; a new trial must, 
therefore, be refused. 

lustices Shith^ Bri^vard and Grimke, concur* 
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Charleston^ January Term, 1815. janTisi^, 

The State 

vs. y Larceny. 

John Bennet. 

NoTT, J. The only question in this case, in 
addition to the one taken in the first case, is, whether 
the jury can find a person guilty of petit larceny^ 
where the property stolen is jiroved to be of greater 
value than twelve pence. However absurd it may 
appear, that a jury who are sworn to determine a 
Case according to evidence, should be authorised to 
find goods stolen of less value than twelve pence, 
when all the withesses swear they are of much 
greater value ; it is what Judge Bladkstone calls a 
pious perjury, which they have been indulged in 
until it has become the law of the land. The prin<> 
ciple has been too long established to be now called 
in question, and, therefore^ a new trial must be re- 
fused. 

Justices Smith, Brevard and Grimke concur- 
red. 
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liaj/Tsis. Chableston^ Jamuoj Termy 1815« 

STATt ^j^j. State ^ 

Qvuf» «i w. > Assault ^ Battery. 

«'• Thomas F. Quin and others. S 

Proof NoTT, J. The only ground for a new trial in 

proaecu. this ease^ 18. that the proRecotor gave the first blow, 
thl "^^ ^^ ^^^ ^^ defeBdaat struck in self-defence. Proof 
blow, will that the prosecutor was the afferessor woirid not lus- 

»ot justify 1 ' A A k -I 

an enor- tiiy an enornious battery; nor, indeed, any, beyond 
mmis ut. ^j^ liounds rf self-defence. On both points, there 
seems to be 4soroe doubt is to the Ikcts in this case; 
it was, therefore^ a proper case for the Juty ; and 
although the defendant has not been guilty of a very 
great oifence, he is not entitled to a new trial. 

Justices Shith, Bbbvard and Grixke concurred. 



y 



Charleston^ January Term, 1815. 

' The State 
vs. 
William Porter. 

A justice NoTT, J. This is an indictment against a magis- 
Uilot":?n. trate for extortion and mal-pracUce in olBice, for 
Bwembic trying, convicting and fining a free woman of coloiuv 
for error charged With haviog insulted and slandered a white 
meilt.^ue pcrsou. Whether the defendant, as a magistrate^ 

18 answer- 
able for 
coiTuption 
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had jurisdiction over the case, or if he had, whether caiausa. 
he oaght to have imposed a fine, <h* inflicted corpo- jm. iiii5. 
ral punishment, are questions not necessary to be ^•^^^^>^ 
decided in this case ; for, whether he acted right or ' tr" 
wrong, unless he was governed by corrupt motives, ^®*^"' 
he was not liable to be indicted. A judicial ofBctr ig 
noL answerable criminally for an error of judgment; 
there was no evidence to authorise a belief that the 
defendant in this case intended any oppreasion, or 
acted cgrruptLy. The person accused before him 
had counsel, who made no objection to the j.ttrisdic- 
tion of the court : he had two respectable freehol- 
ders associated with him; he had evidence^ that 
the magistiates in Charleston had long exercised jo- 
YisdictioD over such cases ; and die case relied on in 
2nd Bdjfy almost amouiita to a decisioa of this courts 
that he had jarisdictioo. T*!^ receipt wiiich he gave 
l9r the fine, in which he states at large the nature of 
the case ; the eouvietion ; the amount of the money 
received; and ^ the purpose for which it was paid^ 
affiord additiomfti evidence of his innocence : a new- 
It therefore^ ought to. be granted. 



Juatiees Smith^ Bbevabd and Oeimke concur- 
red. 



T« -gm 
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jan.1815. CHABI.ESTON, January Temtf 1815^ 



'■■" """" "n 



BxBuri. ^'^^ 



Thomas Skbine. 



ne offi- NoTT^ J. Motion to set aside an execation^ <mI 

cud Acts oF ,^ 

one whose the following ground : Because the decree was ua^ 
So^ls not constitutional^ inasmuch as it was made by Francis 
^*od*u^ •^" ^^^•^**^'*^^» esquire, who was not donsdtutioa-* 
Se com. ally qualified to preside as judge. 

mission 
IS dccliur* 

edToi4. rpi^^ ^^t ^f lijg^^ authorises the ^dvemoT Uf ap^ 
point and commission some fit and proper person tO 
sit as judge, &c. in dase any of the judged on the 
circuit shall happen to be sick, or become indisposed 
and unable to hold the court in his circuit. The 
presiding judge in this case, was appointed by the 
governor pursuant to the provisions of that act. 
Sinde the decree in this case Was giveh, the act has 
been declared void by a decision of this court; and 
the ohly question now is, whether all the acts of the 
judge so appointed are necessarily void. The judge 
in thi^ case acted under colour of legal authority i 
he had a commission under the seal of the state, 
signed by the governor, and authorised by an act of 
the Legislature ; no objections were made to his au- 
thority at the time the decree was given. The pub- 
lic acts of ofiicers de facto are often valid although 
the authority under which they act is void. Public 
convenience as well as public justice, requires that 
they should be supported. It would lead to incal- 



^ m 
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^ulable mischief if all the proceedings under the se- c«i«is8- 
veral judges who have been thus appointed^ should Jan.ieis. | 

■ be declared null and void. This power has been );f^^^^*^ 
exercised by every governor since the year 1799, v. k 

and the constitutionality of the act has never been **■*"*' 
questioned until this case was determined. Cases 
involving the same principle are occurring every day. 
The jury law requires the judges and all other offi* 
ten at persons concerned ^^ in drawings balloting, 
mpaBnelliiig w summoning juries, to take an oath 
lor the due and faithful execution of that act on pain 
of being rendered incapable of holding and enjoying 
their respective offices;" yet I believe one behalf of 
4ht persons embraced in the act have never taken 
4hat oath ^ a judge forfeits his commissioa by leav- 
ing the state without permission of the governor $ 
but^ until the forfeiture is announced by competent 
authority, all his judicial acts are valid. Persons 
eleoted to the Legislature always take their seats and 
vote, until their election is declared void. CoL 
Biehardson was^ elected President of the Senate, '^ 

and signed the acts of that session after he had ac- 
cepted a disqualifying office $ but it has never been . 
contended that those acts are void^ because his seat 
was afterwards declared vacant I might go on to 
enumerate cases where this doctrine would apply ; 
but the principle Is too well established to admit of 
a doubt. 7 Jahm. 549. J%e People vs. Collins^ 9 
J^hii. 135. Mclnstry vs. Tanner. The motion^ 
therefore, must be denied* 

SifiTHy J. eoneorred. 
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Jan. 1815 CuARLES C. ASHB 1 

VS. > 

Matthew O'Driscoll.J 

Debt on thestatute. No. 330. (P. Sr.) passed 12tb 
of Decern ()er, 1712. 

Although CoLCOCK, J. This action was brought to recover 

the act re- ^ ° 

quirea the the penalty of i^500^ imposed by the habeas cor- 
lence of pus act for the wilful neglect; refusal, or omission to 
eesi*^' grant the writ of habeas corpus, which^ it was al- 
irruPt^c legedy defendant had refused to graht to the plain- 
habeas tiff. The jury found a verdict for the defendant, 
^^^le' lut. &nd a motion is made for a new trial on the follow- 
buT if he" ^"8 grounds : First, because of the misdirection of 
Tcfuaesto h|g honour, the presiding judge, in the following 
Evidenee particulars : 

of th<* mo- 
tives ofthe 

justice for jgt That he charged the fury that as the original 

refusini^ ." •»•' w. 

the writ, is Warrant of cojfftmitment was not produced on this 
^^' ^ trial, nor any evidence given of its loss ; therefore^ 

LoiTon^the ^^^ ^®Py ^^ ^^^ Warrant, although proved by one 
habeas wituess to be a true copy, was not sufficient to sup- 

corpua act "^ , * 

for refus- port the actiou agreeably to the requisitions of the 
^nuhe third section of the act of Charles 2ndy commonly 
bcM M^ ^*''^^ *^ " habeas corpus act.'^ That the judge mis- 
pus, the directed the jury in the second respect, inasmuch 
w^lirant of as he Stated to them, that as defendant had issued 
^Mirn^ed'the warrant of commitment, he^ the said defendant, 
SttcoL^'^ ought to be excused for not having issued the said 
writ of habeas corpus ; and also In the 3rd respect, 
inasmuch as he stated to them, that the said act 
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required that the refusal should be proved to have Chauim. 
proceeded from malicious motives. jan.isis. 

♦ * ASHS 

2nd ground, that his honour the presiding judge^ v. 
refused to admit the testimony of Mr, Boylcj a wit- oov " 
ness produced to prove the motives of the said de- 
fendant^ expressed and explained in the declaration 
of the said defendants. 

3rd ground^ that the verdict was contrary to law 
and evidence. 

On the 1st poiiit, I am constrained to diffSer with 
my brother who presided at the trial of this case. 
I do not conceive that tlia rule of evidence which 
applies to the admission of copies in general, has any 
application in this case. Where a statute makes a 
copy with certain requisites admissible, it shall be 
deemed and taken as a copy, (if it be according to 
the form prescribed,) until the contrary be proved. 
And the reason of this is most obvious ; for how can 
the party to an action like the present, either pro- 
duce the original, which is in the custody of the of- * 
ficer, or give any account of it. The brief states 
that a copy, attested and subscribed by two\;redible 
witnesses, was proved to haVe been shown to the 
defendant^ and offered to be produced in evidence* 
ani in such cases, the law makes a copy sufficient> 
because it would be absurd to make a man account- 
able for that which by law is in the possession of an- 
other. It has al^ been urged that the petition 
iM^hich was presented to the defendant was a ddressed 
to him alone> and the act authoris)ss two Oiagistrate 
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^TOK^**' to bail ; that as to him^ it is penal and ought to he 
construed strictly. The petition being inSdrmal^ 
^^^ this action cannot lie. 

«. • 

«»LL, Before I proceed to examine the propriety of this 

objection, I will remark that it was not alleged as m 
reason for not granting the writ by defendant, nor 
was it urged belowi . I should, therefore^ think it 
sufficient in ordinary cases to reject it on those 
grounds. But I consider this a case of the first im- 
portance, inasmuch as it involves a construction on 
a statute made for the protection of the liberty of 
the citizen. I take it for granted that every statute 
has a definite legal character, and I should call the 
statute under consideration a remedial one*. It is 
said also to be penal : true it is ; it imposes a pen- 
alty for the neglect to perform certain duties therein 
prescribed ; but this surely does not entitle it ta the 
character of a penal statute. What is the greit 
object of the act? The protection of the liberty of 
the citizen. How are 'we to ascertain th^ character 
of an act? by looking into the minute details? I 
presume not. 

Again, Uiere are certain rules of law which di- 
rect a judge in the construction of statutes. A re- 
medial law is to be construed liberally ; a penal Iftw 
strictly. Now a difficulty arises as to the coDstruc* 
tion of this statute. How shall I apply these rales? 
One says, it is remedial ; another, it is penal. If it 
he this heterogeneous act, the rules cannot apply at 
an. I will readily concede that where an aet inpo* 
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ses a peoalty for the non- performance of a duty^ Cba>i,u. 
that it is iacumbent on the court to see that the shield Jan. si 5 
of defence be not converted into the sword of op- ^^'"^^^'^ 
preFsion ; but this may be done without changing ^ v. 
the diaracter of the act. If it had appeared in this cmi. 
case^ that the object ot the plaintiff had been to get 
a right of action against the defendant^ and not to 
procure his liberty^ I should have ijiterposed to 
protect him ; but pursuing the objection under the 
idea, that this is a remedial act^ what ougbt to be 
the weight attached to it? In my opinion none ; 
for the act doe& not say what particular form shall 
be used ; if it be in writing, it is sufficient, and tor 
any thing in the law to the contrary, it may be. by 
separate petitions directed to each justice. They 
are to act together, but they may be brought to- 
gether as well by separate petitions directed to 
each, as by a joint petition directed to both. The . 
words of the statute are; ^^ Upon view of the 
<^ copy or copies of the warrant or warrants of com- 
'^ mitment and detainer, or otherwise, upon oath 
'^ made that such copy or copies were denied to be 
'^ given by such person or persons in whose custody 
'^ the prisoner or prisoners is or are detained, are 
^^ hereby authorised and required upon requeitt made 
^^ in writing by such person or per<90iis, or any on his 
^^ or their behalf, attested and subscribed by two wit- 
** nesses who were present at the delivery of the 
^* same to award and grant a habeas corpus, &c/> 
If an officer were to be permi ted to evade the pro- 
visions of this wise and beneficial net by such a pre- 
text; as well might it not have been passed. 
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ASHK 

O'Dmis- 

COLL. 



^"^*H**" ^* ^^' further, contended that the copy of the 
jui.1815. commitment was not shewn to the defendant at the 
time of the application. If I understand the brief^ 
this was what Mr. Taylor was about to prove ; but 
it was not necessary in this case, that it should have 
been produced; for, in construing an act of this 
kind, we are to look to the old law, the remedy 
and the mischief. Now what was the object of this 
part of the clause ? To prevent persons from being 
bailed who were not entitled; and I may add, to ena- 
ble the magistrates to decide on the sum in \9]f\c\ 
the party should be held' to bail in those cases which 
were bailable. Now, there could be no want of infor- 
mation OB these points in this case, for the defend- 
ant was the magistrate who committed the plaintiff; 
he of course knew whether the offence was bailable, 
and the extent of it, so as to be enabled to say*in 
what sum, plaintiff should be held to bail. Cessante 
ratione^ cessat et ipsa lex. 

On the second ground, I observe that the refusal 
must be proved to be wilful : and this may be cer- 
tainly done by the expressions of the party, as well 
as by circumstances. Mr. Boyle should, therefore, 
have been pennitted to prove what the defendant 
said, relative to his refusal to bail the plaintiff. I 
am of opinion that a new trial should be granted. 

Grimke, Justice^ dissented. 
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Charleston^ January Term, 1815. jan.iai5. 

The State 

vs. 
James D. Mitchell^ Ordinary. 

Smith^ J. This was a motion before the court The yinv 
of sessions, for a mandamus to be directed to the of pio. 
defendant to grant letters of administ|*ation to Mary j^^Jj^th© 
Johnston^ daughter of Susannah Johnstonj deceased, ^'^7 
and to William Clement, guardian of three minor grant ad- 
grand-children of the intestate. tion toone 

not enti- 
tled, IS by 

On hearing the case, it appeared that the defend- ^pp^* 
ant had granted letters of administration on the said wittnotiia. 
estate to Ksther Greenlandj the daughter of the in- 
testate, and Samuel Jl. Greenland^ her husband, 
before this application had been made to the court 
of sessions ; and, pending that question bef<H*e the 
Ordinary, the present applicants were heard in fuU 
argument two or three times before the Ordinary de- 
cided. I shall keep out of view every other point 
but that which relates to the mandamus. 



It is not essential here that I should say to whom 
the ordinary ought to have granted administration ; 
it is enough for the decision of this question, that he 
did grant it to some person ; and having granted it, 
I am clearly of opinion that the legal mode to try 
the validity of that grant, is not by mandamus. By 
the 12th section of ^' an act supplementary to an 
act, entitled au act to establish an uniform and more 



•^^^•■i^ 




704 JUMCIAL DECISIONS IN THE 

CBAmLBi. convenient system of judicature/' it is enacted that 

Ian. 1815. if any person or persons shaH think themselves &g- 

^^'"'^^ grieved by the judgment^ sentence, decree, deter- 

V. mination, denial or order of any of the courts of 

iTCHiu. Q,i|]^||g^(.y aforesaid, it shall and may be lawful for 

such person or persons to appeal therefrom to the 
Court of Common Pleas,^ &c. I think this is a spe- 
cific remedy, given to any person or persons from 
every kind of decision that can be made by the 
court of Ordinary. It is easy; it is within the 
reach of any person aggrieved ; it requires no legal 
information to demand it. If it had, the present 
^ applicants were before the Ordinary bgr their counsel 
when the decree or denial was made. The party 
who thinks himself aggrieved, if he will not avail 
himself of this remedy, is precluded from that other 
ehoice of remedies by mandamus ; and the manda- 
mus, will only lie when there is no other remedy. 
It is in general a sufficient reason with the court to 
refuse a mandamus, that the party applying for ity 
has another legal specific remedy. 4 Bacon^ 506. 
When there is no specific remedy, that justice may 
be done, mandamus will lie ; but when the party has 
an action, it will not. Douglas, 5^3. When the 
party has an appeal, the court will refuse a manda^ 
muSi Tke King vs. The Benches of Grajfs Jhnp 
Douglas, 353. I am, therefore, of opinion the rule 
Ought to be discharged. 



Bay, J. I am of opinion that the ordinary by 
the 16th elause of our executor's law of 1789, bas 
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ii discretionary power to grant the administration to ciiAiitEi- 
whom he thinks proper, atnong those of equal de- Jan. I8i5, 
gree of relationship to the d^ceated^ 6r he may join '■^^^''''""^^ 
them if he thinks proper. The words of the act are v. 
these ; that the county court, or ordinary of the 
district^ as the case may be, having the right, shall 
grant adnunistration of the deceased to his or her 
relations in the following order, in exclusion of all 
*dthers, to wit; 1st, To the husband or wife of the 
deceased ; or if there be none, to the child or chil- 
dren of the deceased, or their legal representatives ^ 
hi default of them, to the brothers and sisters, &c. &c. 
Here then a discretionary power is evidently given 
to the Ordinary to grant to such child or children, 
or their representatives, as he may think ihost fit 
and capable of managing the affairs of the deceas- 
ed's estate ; Und it id fit and proper in the nature of 
tilings, that such discretionary power should be 
given to a public officer in the execution of his duty 
is performance of so high a triist ; because some of 
the children^ or their representatives, may not be* 
trust worthy, or may be idle, dissolute, extravagant 
persons^ while others may be orderly, careful and 
discreet, aiid in every respect, deserving af it ; 
hence the wisdon^of the rule laid down in our act 
of the Legislature, which is agreeable to the ancient 
rules of the civil law upon the same subject. It is 
evident to my mind, therefore, that the Ordinary in 
the present case, had a right to exercise the sound 
discretion the law gave him, and the more especially^ 
after the pains he took in citing Miss Johnston and 
Mr. Qlement to appear before him with their fecu^ 

89 
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CHAEwt- ritics, that they might shew cause against Greenhmd 
janasis. and wife, if any they had, or against joining thw 
N.-^^^ all together in the administration. As, however, 
^'^'^ they refused to appear, I think he was justifiable itt 
MiTCBiix. granting the administration to Greenland and wifc^ 
who were equally near to the deceased. 

2ndly, With regard to the present applicatioii 
for a mandamus, I am of opinion, that this court 
ought not to grant it, bei^ausc there is an appeal al» 
lowed by the act of 1799, to the court of Common 
Pleas, and the party might have appealed. The 
Ordinary acts partly in a judicial, partly in a minis- 
terial capacity. In the case under considei ation, lie 
acted judicially in determining who was the proper 
pei^on who was entitled, under the existing circum- 
stances, to the administration ; and it is a well known 
rule in law, that a mandamus will not lie against a 
judicial officer, nor against one who has a discre- 
tioiiary power ; 3rd Dallasj 48. nor will it lie to a 
spiritual court to grant administration to one as next 
of kin, after an adminiistration is granted to another. 
5 Com. Digt. 28. ComynU Rep. 96. This last au- 
thority is strongly in point, and comes completely 
up to the case under consideration « 1 am, therefor^ 
against the mandamus. 

Gbimke, J; concurred. 

NoTT^ J. dissented. 
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CBAmLSS- 

TOS, 



Charleston, January Term, ^815. jan.1815. 




Nathaniel IkgrahamI 

vs. [ 

South-Carolina In- T 
SURAKCE Company. J 

• 

CoLCocKi J. This was an actioa on a policy of a policy 
insurance on the ship Independence, com.nanded a.ice'if' 
by Captain Churchill, at and from the coast of Af- b^l^^^cp 
rica, for the term of four months, beginning the ««^tf*M> 
18th day of April, and ending the 18th day of Au- mpprcMM 
gust The policy bore date on the 18th of April, ^©t^ 
the ship was blown up, in an insurrection of ):i40 <>"?*** "^ 

, 1 1 w x^ . to be dis- 

slaves on board, in Leango Bay, on the 17th July, tupbed fop 
A verdict was found for the defendant, and a mo- the*judg« 
tion is made for a new trial on the following grounds : ^J^*'jf^ ®^ 
1st, That bis honour, the presiding judge, directed ^berc be 
the jury, contrary to law, that if they thought the ficicnt 
Iirfependence had been within five hundred miles fj support ' 
of h phxe where Captain Churchill had quarrelled ^^ 
with the natives, they were bound to find a verdict 
fbr the defendant. 2ndly, Because his honour di- 
rected the jury contrary to law, that the policy was 
void ab initio, since the state of the ship had not 
been disclosed. 3rdly, Because the practice of the 
com|>any at their board was expressly stated to con- 
stitute a legal custom, binding on all parties con- 
tracting with the company. 

On the first ground, it was contended on the part 
of the plaintiff, that the promise that tb.v^ vessel would 
not go within five hundred miles of CongO; was made 
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Cbablk». at the time of obtaining the first insurance on the 
jAn.1815. outward voyage ; but it was admitred that when^ on 
^'^^^^'^^ the trial, it was averred that the plaintiff had been 
V. guilty of misrepresentation, and had imposed on the 
p9. ' • defendant, that permission wap given to prove any 
facts relating to the first policy which could have a 
tendency to support the position, and that a great 
deal of testimony avowedly not admissible in the 
present case was introduced. If the plaintiff then 
has been prejudiced by the admission of such testi- 
mony, I should not think it a ground for a new trial. 
I have made this observation to meet any possible 
view of the case, for I am satisfied from the report 
of the presiding judge, that this promise Iiad rela- 
tion to the policy on which this action was founded % 
and the objection of the underwriters to the captain's 
goiug within reach of Congo, arose firom knewing 
that the people of that part of Africa were much 
enraged against the captain, and sav«(ge-like would 
go great lengths to destroy the vessel. The Eng- 
lish doctrine with respect to representation need not 
have been referred to in this case, for the party 
plaintiff was aware of the rules of the company^ 
which required insurers to represent all matters 
whi<:h may increase the risque ; and in pursuance 
pf that rule, both by his agent and himself commit- 
ted to writing the information. Now whatever 
may be the law generally in cases of this kind, I 
hold that this plaintiff was bound to communicate 
fully and truly all matters which could have iany in- 
fluence on the ^defendants in deciding on the taking 
fi the risque. Whether this was done, was que»- 
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tion of fact, and was determined by a jury ; and I caAmu*. 
heard nothing on the argument which induced me Jan. ma. 
to believe the verdict wrong ; and here I will re- JjJ^^^^ 
mark that it appeared that the presiding judge was v. 
misunderstood as to the matter contained in the c'^," 
third ground^ which was^ therefore^ abandoned. 

Here^ perhaps^ I might stop^ if this had not been 
& case of great interest ; but it was contended on 
behalf of defendant^ and much reliance appeared 
to be placed on the argument^ that if the vessel was 
not sea-worthy^ at the time the insurance was ob- 
tainedy the policy was void. It is to be recollected 
that this was a policy at and from : now^ although 
there can be no doubt but that she was in a leaky 
condition while at Leango Bay^ this would not avoid 
the poKcy ; for the leak might have been discov- 
ered and stopped before she sailed. If a vessel 
commences a voyage in a state of unseaworthiness^ I 
should hold the policy void ; but not merely be- 
cause the vessel was so while in port^ at the time 
the policy was effected. I am^ however^ against 
the motion in this case. 



NoTT^ J. A. motion for a new trial is not always 
to be decided on the grounds made by the party 
bringing up the case. He brings to the view of tl^e 
court only such points as make for him^ while he 
omits those that operate against him. In the pres- 
ent case it is unnecessary to notice the grounds made 
the plaintiff ^s counsel^ since the case presents 
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CHAmLis- other facts conclusive against the motion. The un- 
Jan. 1915. derwriters knew that the captain of this ship had, 
^^^'''^^^ by his former conduct on the coast of Africa, ren- 
9. dered himself so obnoxious to the natives of Congo, 
Co. * '* that his life^ as well as the safety of ship and cargo, 
were io danger from their hostility ; they, there- 
fore, refused to subscribe this policy^ until the plain- 
tiff represented to them that he had received a let- 
ter from his correspondent^ informing him that the 
king of Congo was so far from being displeased with 
. the captain's conduct, that he approved of it. At 
the same time^ he had a letter in his possession from 
the supercargo in the following words ; ^^The peo- 
^^ pie are in Congo much exasperated against Cap- 
'^ tain Churchill, and if they can get possession of 
^^ him, I have no doubt would murder him ;" which 
he suppressed. Now this was the ground on whieh 
they had uniformly refused to insure, until he had 
allayed their fears, by giving them contrary assuran- 
ces, and in all probability would stiH have refused if 
he had disclosed this important information : And 
it seems to be a clear and settled principle of law, 
that "allcgijrio falsi vel suppressio veri'^ will avoid a, 
policy, Parkf 1745. The same author observes 
further, that the second species of fraud which af- 
fects insurance, is the concealment of circumstances, 
known only to one of the parties entering into the 
contract. Concealment of circumstances vitiates all 
contracts upon the principle of natural lav.. Pca^A 
178. 1 Blks. Rep. 465. Upon this ground, there- 
fore, a new trial ought to be refused; and even 
though there may have been a misdirection of the 
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court in -point of law, a verdict ought not to be di«- ^^^^^ • « 
turbed, if there. are still good grounds to suppprt J*«. 8i« 
it. 2 D. and E. 4. Edmunson vs. MarahaiL "^^^^^ * < 
Motion refused'. „ ^\ 

8. C. Iiri. 4 

Co. 

Bay, J. In this case, I am against a new trial: _ ^ 

Ist, Because it appears from the 'testimony offered, 
as well as from the report of the judge who tried 
this cause, that there was a concealment of the state 
and condition of the ship at the time the policy was 
effected, as she afterwards proved leaky and unsea- 
worthy as sopn as she went to sea. 2nd, Because ^ 

there was a misrepresentation in stating, that the 
king of Congo had been reconciled to captain 
ChurchiUj after a violent affray with the natives on 
the coast of Africa, on a former voyage, as the Congo * 
men had threatened to cut him off, if ever he came 
to the coast again. 3rd, That the warranty at the 
time the policy was effected, was not afterwards 
complied with; namely, that captain Churchill 
would not go within five hundred miles of the place 
where he had the quarrel with the natives ; where- 
as, he went to Leango Bay, near the Congo river, 
eontfary to the faith of this warranty, where the 
natives rose upon him and destroyed the ship, which 
was in a very leaky condition, when she was blown 
up in the month of April, 1807 : for these reetsons, 
I am against disturbing the verdict, and am of opin- 
ion the rule should be discharged. 
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(jRiMKEy J. The jury in this case had found for 
Ian. 1815. the defendant. It appearing upon the argument 
that the plaintiff had not^ in his representations to 
the underwriters^ submitted the whole truth as to 
the state of the vessel, on her outward bound voj- 
age, and whilst she lay in the bay of Leango^ on the 
coast of Africa ; nor did he communicate the infer* 
mation, received from the supercargo on board of 
the said vessel, of the continued hostility of the na- 
tives of Congo against the captain of this vessel, on 
account of his having taken off some of the free na- 
tives of that kingdom, on his last voyage. It is my 
opinion, that the policy was void, ab initio^ aad 
that no new trial should be granted. 
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Cbaiiles* 



Charleston^ May Term, 1815. May.isis 



The Statb, ex parte, "^ White, far Motion. ^^"' 

'^VS. > O'Drm. 

Matthew O^Driscoll. 



COLL. 



Brevard, J. The motion for the reversal of An ofiicftr 
the order of the district court in this case has punished 
been placed on various grounds. I will consider pJ^X' 
and dispose of the objections to the order of the mcnt, 

which 18 ft 

district court in question, in the course in which constitu. 
they are exhibited in the brief. The fir^ is, that cecdingT' 
the Senate proceeded unconstitutionally against the ^* J*5^e 
appellant by impeachment, and that their judgment constUu- 
of removal from office is illegal and void. In sup- ( aroiina. ' 
pori of this position, it has been contended, that the sucMaws* 
only constitutional and legal mode of proceeding: °"!y"^" 

* o r o not incon« 

against a clerk of a district court for misbehaviour, sist^nt 
in order to remove him from his office, is by an act true mean- 
of the governor of the state, after conviction, by a fect*^'the 
petit jury, as in other cases of misdemeanor ; and constitu- 
an act of 1789 was relied upon, as also the 7th arti- The pro- 
cle of the state constitution. The act of Assembly, oftheSen- 
of 1789, declares, " that in case any of the clerks J^tof im- 
" shall be guilty of mal- practice in the execution of p*'"*^*^* 

o J r ^ ^ ment arc 

*^ his trust, the governor and commander in chief not to be 
'^ for the time being, shall and may suspend and or review- 
" remove such clerk for such mal-practice; aiid ^^^^^J *^* 
^^ such clerk, with his securities, shall be liable to 
^^ all damages sustained by any person or persons 
^* in consequence of the mal-practice committed by 
" such clerk. '^ 90 
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^"to"'' It might be questioned whether, under and by 
May, 1815 virtue of this act, the governor was not empowered 
Statb ^^ suspend or remove a clerk, upon his own enquiry 
. »• and in his own discretion, without the intervention 
COLL. of, or any previous trial by, a jury ; and it might 
further be questioned, whether acts of misbehavior^ 
other than those which would properly fall under 
the meaning of the word " mal- practice," might 
not be the subject of impeachment, even if it should 
/ be admitted that the act of Assembly in question is 

still in force, and may be carried into execution^ 
notwithstanding the state constitution of 1790. But 
I think it unnecessary to discuss these questions, as 
I am of opinion that tlie part of the act of Assem- 
bly of 1789 relied on, has been wholly superseded 
and repealed by the constitution, which declares 
^^ that all civil officers shall be liable ta impeach- 
ment for any misdemeanor in office.'^ Where the 
object of the prosecution is to punish the public of- 
ficer as such, and remove and disqualify him, it 
must, as I think, be carried on by impeachment, 
and not otherwise ; for the constitution, by declar- 
ing that ^^ judgment in such cases shall not extend 
^^ further than to the removal from office, and dis- 
^^ qualification to hold any office of honour, trust or 
^^ profit under this state;" and by providing that 
the party convicted shall nevertheless be liable to 
indictment, trial, judgment and punishment accord- 
ing to law, it seems to me to have intended to sub- 
ject public officers (for trial and punishment, with a 
view solely to the public welfare, by removing them 
from office, or by suspending or disqualifying them) 
to the great tribunal, provided by that instrument 
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for the trial of impeachmerts* and to no other. It chahhs- 
IS not pretended that there is any other which isMay,i8i5 
authorised to disqualify state delinquents from hold- ';^''^'^^^^ 
ing offices of trust or profit ; " all the civil officers,'' v. 
(which is the phrase of the constitution) must be coil"* 
understood to mean all public officers, holding civil 
offices of any grade of honour, trust, or profit un- 
der this state. If the purpose of the prosecution is 
to punish them officially, or for any misdemeanor 
in office, or remove them from office, or disqualify 
them from holding offices of honour, trust and 
profit, and not merely to punish them as criminal 
offenders in the ordinary course of justice, the party 
must be proceeded against by impeachment, and in 
no other mode ; at all events, he may be so pro- 
ceeded against, although he may be liable to other 
modes of prosecution. 

■ 

The seventh article of the state constitution, in 
my judgment, does not at all militate with this doc- 
trine. If that article were to receive the construc- 
tion, which has been contended for, the constitution, 
of which it is a part, would be in a great degree a dead 
letter, for it contains numerous provisions totally in- 
consistent with the then existing laws. The true 
construction of that article seems to me to be this, 
that ^* all laws then of force, not inconsistent with 
the true meaning and reasonable operation and ef- 
fect of the constitution then established, should con- 
tinue,'' &c. 

It might be said that such a provision was unne- 



O'Duig. 

COIL. 
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Chabku. cessary : but it is clear to me. that the conventiMi 

TOW 

Biay,i8i5 thought Otherwise; for, on the same principle, pnh> 
^"^^"""^"^ vision is made in the preceding article for the ap- 
pointment of all officers (other than- such as are 
specially mentioned) in the manner they had been 
theretofore appointed, until otherwise directed by 
law, and in all events, it was a wise precautionary 
measure to avoid cavil and dispute. 

I am not by any means satisfied, that the second 
ground taken by the appellant, is founded in fact^ 
namely, ^* that the trial by jury was the mode of 
trial observed in the removal of clerks from office 
anterior to the constitution.^ But, admitting the 
fact, it will not follow that the construction I have 
given to the third section of the fifth article, is re-« 
pugnant to, or inconsistent with the sixth section of 
the ninth article for the preservation of the trial by 
jury. The trial by jury as heretofore used, is no 
ways inconsistent with the trial of impeachments for 
state delinquency and misbehavior in office, w^here 
the object is to punish for official neglect or abuse^ 
and remove the officer as a public nuisance. Be- 
sides, so &r from considering the trial by impeach* 
ment as oppressive, it appears to me a great consti* 
tutional privilege, an honourable distinction in &- 
vour of distinguished citizens, invested with civil 
employments and places of public trust and emolu- 
ment, by the choice or appointment of the people 
or ' their public functionaries ; and the rights of the 
accused on such trials are cautiously guarded and 
greatly favoured. The House of RepresentaiCives 
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have tlie sole power of impeaching^ and the Senate ^"^**'"*' 
the sole power of judging. A concurrence of two May,i8i5 
thirds of the first branch of the Legislature is ne- "^^^^^^^ 
cessary to an impeachment ; and a like concurrence ^ v. 
of the members present of the Senate, is necessary 0^1.1,. 
to convict ; . and the Senate may be considered as a 
select grand jury, men of experience and tried wig- 
dom, and of the first respectability in the state^ act- 
ing under the solemn sanction of an oath or affirma- 
tion, as in the usual course of criminal proceedings 
in couits of justice. 

The third ground taken for the appellantjt viz, 
that he had a freehold in his office, and could be 
deprived of it only by the judgment of his peers. 
This appears to me as destitute of foundation as the 
rest. The second section of the ninth article of the 
constitution, which is relied on, is not in my opin- 
ion in any respect infringed by the judgment of the 
Senate. Even if it should be admitted that the ap- 
pellant had a freehold in his office, (which, however, 
may well be disputed,) this article of the consti* 
tution may Mand without any repugnancy with the 
construction I contend for, relative to the right of 
impeachment. The whole instrument (the consti- 
tution of this state,) must be taken together in giv- 
ing a construction to any part of it ; and it should 
be so construed that every part of it may have effect 
as far as possible, consistently with its true spirit^ 
and the nature of the government it was intended 
to establish. The observations already made, in re-^ 
lation to the second ground, apply also to this. 
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chawm- tii^ Q||]y answer which I shall make to the fourdi 

May,i8i5 ground is, that it is not for this court to rectify, or 

State Condemn the proceedings and judgment of the high 

''- court of impeachment; the constitution has given 

cbLx.. no such power, and, moreover, I think it diisrespect- 

ful to that great and independent tribunal, to suffer 

its proceedings and judgments to be criticised and 

censured in the manner it was on the argument of 

this case. 

The fifth ground, viz ; that the offence of which 
he was convicted, was committed more than six 
months before prosecution, cannot, in my opinion, 
be maintained. It is not a case within the spirit 
and meaning of the act of Assembly of 1748, lim- 
iting the time for commenceing prosecutions for 
forfeitures ; the act has no application to trials 
by impeachment9 or causes of prosecution by im- 
peachment ; and if it had, it was pleadable oh the 
trial before the Senate. 

The objection, that even if Dr. G^DriscoU had 
been legally elected, Mr. Campbell, has no right to 
the office, because he was not elected by joint ballot 
of the Legislature, or appointed by the presiding 
judge, but commissioned by the governor, without 
any just authority, is incapable of giving any sup- 
port to the motion. The act of Assembly, for 
1812, provides for the election of clerks of the 
courts, after the expiration of every four years ; but 
the present incumbents, when the act passed, were 
not to go out of office till the first of December^ 
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1816 ; the vacancy which happened was to be filled c**^""** 
up in the same manner. It would have been pro- May,i8i5 
pep to have filled it in case the act of 1812 had ne- ^!^^^^^ 
ver been passed. Indeed^ the act of 1812 makes , *• 
no provisions for filling vacancies ; it declares that cou. 
the ofiicers elected should hold their offices until 
others be elected ; but^ if those elected are remo- 
ved, or should die, &c. the vacancy thereby occa- 
sioned must, it is presumed, be filled as was provi- 
ded by law, prior to 1812. An act of 1799 di- 
rects, that the governor shall appoint, as clerks, 
such persons as shall be recommended by a majority 
of the members of the Legislature, representing the 
several districts, &c. if such recommendation can 
be obtained; and, if not, the governor may appoint 
at his pleasure. It is presumed that the appoint- 
ment of Campbell was in conformity with these pro- 
visions. ' My opinion is that the motion ought not 
to be granted. 

Justices CoLCOCK, Smith, and Gkikke concur- 
red. 
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Charleston, Matj Term^ 1815 



LiHiHo Charles Lining^ Qrrfma;y,T GmoGSf for plaintiff. 
GiMs.' t;s. I 

Executors of Robert j Winstanly, for 

Giles. J defendant. 

Debt on Administration Bond. 



CoLCOCK^ J This action was brought against the 
defendant, (whose testator was one of the securities of 
JohnH, Fergv^ofij deceased^who was administrator of 
the estate oi Benjamin Ferguson^ deceased,) to reco- 
ver the amount of a judgment, confessed by the said 
John H. FergtAsouj as administrator aforesaid, to 
Robert M^Credie^ for a debt due to him by Benja- 
min Ferguson^ in his life-time. The judgment 
was regularly entered up, but no execution was is- 
sued thereon. The defendant moves for a new 
trial in this case, on the ground that the verdict for 
plaintiff was contrary to law, inasmuch as the said 
Robert M^Credie was not entitled to recover his debt 
against the defendant, because the said Robert M^- 
Credie had never issued execution against the said 
John H, Ferguson, administrator as aforesaid; who^ 
by his confession of judgment, admitted assets in his 
hands for payment of the debt of the said Robert 
JMP Credie; and because the said Robert AT Credie 
was bound by law to have compelled the said John 
H. Ferguson, or his representatives, to account, or 
summoned him or them to account before the Ordi- 
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IMtry for the administration of the estate of his intei- CBi»iF.g- 
tate previously to commencing suit against the secu- May,i8is 
nties^ or either of them. 



It has been decided, that an administrator oannot 
be sued^ until he be sQmmoned to account to the 
Ordinary ; it is^ tbef elbre^ clear that the security of 
the adasinistrator cannot be sued before that pror- 
ceeding be had against the principal ; for all the \e^ 
^1 means that could be used^ should be exhausted 
before the security should be made liable. 

It was contended^ however, that in this case, the 
Jndgment being confessed, this is an admission of as- 
sets, which is all that could be effected by citing the 
administrator to appear before the Ordinary. Al« 
though this position is not correct ; (for the party 
in accounting would show what assets he had, and 
thereby furnish information by which the plaintiff 
might procure payment;) yet, if it were so, still the 
jllaintiff, in the action against the administrator is 
in my opinion bound to produce a nulla bona in this 
case, which cannot be done, no execution having 
ever issued. I am, for these reasons^ in fevour of 
the motion for a new trial. 



V. 

tlilLBB. 



Brevard, J. This case is snbmitted Upon the 
brief, which contains a very imperfect statement of 
facts. It may, however, be collected from the state- 
ment that the action was brought upon an adminis- 
tration bond, against the defendant as executor of 
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Cbarle*. j5^ Gilesn who was one of the securities in the said 
May, 1815 bottd^ given by John fll Ferguaon^ as administrator 
"^1^^^^^^^ of the estate of Benjamin Ferguaonj deceased^ to 
V* recover the amount o& a judgment confessed by the 
said administrator to Robert M^Credief for a debt 
due to hifQ by the said. intestate ; that judgment was 
regularly entered up, pursuant to the said confes- 
sion, but no execution thereupon ever issued^ 

It cannot be collected from the brief whether any 
further proceedings ever were carried on against the 
administrator. Jt may be presumed tliat none were 
carried against him, save such as are stated. It 
does not appear by the brief, in what manner the 
suit upon the administration bond was conducted, 
and whether in the pleadings, the defendant was 
or was not charged with a devastavit. It secms^ 
however, that the plaintiff obtained a verdict as the 
motion is for a new trial. 

The grounds for a new trial assigned in the brief 
are; 1st, That no execution was ever sued out on the 
judgment confessed by the administrator; and, 2dly, 
That the real plaintiff [M^ Credie^) never took mea- 
sures to compel the administrator to account to the 
Ordinary, touching the administration of the intes- 
tate's estate, previously to the commencement of 
his action against the securities of the administrator. 

It cannot be collected with certainty from the brief 
with what particular breach of the condition of the 
administration bond, the defendant was charged ; 



STATE OF SOUTH-CAROLINA, 723 

^Whether it was for not exhibiting a true and pepfectirC"^»»«s- 
inventopy, op fop the non-payment of the debt con- .May,i8i5 
fessed as afopesaid. I will ppesume that the bpeach ^"^^ 

* , LlKIVG 

assigned was the non-paymert of the said debt^ and v. 
that a devastavit was charged ; the confession of the 
administpatop was an admission of assets, sufficient to 
satisfy the debt, and the administpatop became an- 
swepable to pay the same de bonis ppoppiis^ if assets 
of the intestate could not be found. 

But the question is> wepe the secupities of the ad- 
tninistpatop liable on theip bond, without any fupthep 
proceedings against the administpator, than enteping 
up judgment on his confession. Let it be admitted^ 
though it does not appeap by the bpief, that the jupy 
have found the tputh of the charge of a devastavit 
by the administpatop, which the defendant might 
have contpovepted, if he could ; yet how does it ap- 
peap, that the administpatop has failed to satisfy the 
debt, OP has not effects sufficient of his own to do 
so? The supeties cannot be supposed cognizant of 
these matteps so as to chapge them ; then it seems 
reasonable that these facts should be ppovcd, to lay 
a foundation fop a pecovcpy against them, fop* the 
neglect op misconduct of theip ppincipal. By the 
English authopities, it seems, no action can be main- 
tained on an administpation bond, whepe the breach 
assigned thepeon is the non-payment of a debt op a 
devastavit, but only fop not exhibiting a true inven- 
topy and account; fop, (it is said,) the wopds of the 
condition of the bond, '^ he shall well and tpuly ad- 
ministep^" ape constpued to apply merely to the 
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^''to"* hfinging in of a true inventory) and account. 4 
M^yMii £t4ru's E. L. 42». 1 SalA, 3i5. 7b//. 382. 



r. 
Gils*. 



I have not compared the English statute on the 
subject with our act of Assembly ; I presume they 
are alike or nearly so ; yet I am of opinion, such aD 
action is maintainable for failing to pay debts and 
wasting the intestate's estate. But an administrator 
ought not to be presumed deficient in the discharge 
of his duty, and he ought tu have an opportunity of 
showing that he has performed it. The creditor 
must not only establish his claim against the intestate's 
estate, but he ought to pursue the estate till it is ex- 
hausted; or show that it cannot be.foundi before the 
administrator's estate is answerabl ; for an adminis- 
trator cannot be made personally liable^ till it ap- 
pears certain that there are no assets of the intestate 
Hoadministered. This certainty is usually establish- 
ed by an action of debt against the administrator^ 
suggesting a devastavit ; at all events, the property 
of the administrator ought not to be taken to satisfy 
his intestate's debts, until a fieri facias has been first 
sued out upon the judgment against his intestate, 
and returned by the sheriff nulla bona. 1 Saund. 
219. b. note. 

If the administrator is not personally liable till af* 
ter such an execution and return, upon what princi- 
ple can it be contended that his sureties are liable^ 
Sureties are entitled to the protection of the law ; 
they are only eventually liable, in default of theic 
principal j his detauit ought to be proved by proper 
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i 
i 



evidence^ in a case whereia he is is made a party^ cbahuw- 
and has an opportunity of defending himself ; the May, i8 is 
plaintiff ought to hare sued out a fieri facias on the ^l"^*^^^^^ J 

judgment, confessed by the administrator, and if v. f 

that had been returned nulla bona^ he ought next to V 

have proceeded against the administrator^ and pro- 
ved that he had wasted the assets^ before he could 
be entitled to an action against the sureties. 1 
Woih. 31. Braxton vs. Spotsylvania. 1 CuU. 
333. CuU vs. Ruffin. 1 Munf. 1. Gordon^sJidmrs. 
vs. the Justices of Frederick. The court of Ordi- 
nary might have been applied to^ to coerce the ad- 
ministrator to account ; and thus the assets might 
have been ascertained and made answerable. Upon 
these grounds^ I am of opinion that a new trial 
aught to be granted. 



Gbimkb J. concurred. Case submitted. 



^^ 
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CHABiisr - Charleston, May Term^ 1815. 

TOW, 

May,1815 ^ ^, /. m^ ^. 

s^r^^^w JoBN Schroder, €ra/ii,1 Madan, for Motion., 

jSoMHODfiK t)$^ I 

^^' The City Council of | Gadsden, Contra. 
CovvtiL. Charleston. J 

A power A Suggestion in this case was filed in the said 
t^Hnd court, praying, for the reasons therein contained, 
^^ciude f«^ * wJ'i^ ^^ prohibition, which the court refused to 
Apowerto grpant From that decision the said John Schroder 
jineMr. has appealed to the associate judges of the said state, 
IS^'' ^^ ^^i** meeting and sitting at Charleston. The 
Sacted^ suggestion is as follows : Be it remembered that on 
that this day, to wit, the 13th day of February in the 

ton*ghoaid year of our Lord, 1809, before the associate judges 
^^to'it^ of the said state, in the court of Common Pleas now 
b^M^Jj^Ter holding at Charleston, in and for the district of 
Act, the CharleftNlbn, comes John Schroder^ by Jame9 Ma^ 
'^^^' dan, his attorney, and gives the said court to m- 
to wcer'^"^ derstand and be informed. That whereas the said 
tiun & de- j^f^^ Schroder was impleaded, by virtue of a process 

fine those , "^ -j-^ • a c 

wards; in- or mandate, duly issued out of and from the omce oi 
which the the clerk of the inferior court at Charleston afore- 
clPdivri said, in these words : 

toto foi The State of South Carolina. 7 
wards; The City of Charleston. 3 

this WM To Jervis Hunry Stevems, esquire, 

me«a and Sheriff of the Inferior City Court : 

The con- You are hereby required to summon John Schro- 

stitutional ^ ^ . ^ 

proTisions of tenure, election, &c. apply to state judges, not to the judjCB « 

corpovatioTXp. 

The city council of Charleston were, by an act of tbe Assembly of 17^. autho^ 

ised to increase tiie price of Tcences. They aiRxed a penalty of $100, to the ofr 

feuco of selling wiilioiit licf nee. The penalty* by the act of Assembly, (ot tfla 

•amfli ofreii«e« was $50— Held that the council had no right to impose the fiat* 
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(jler, personally to be and appears before the city c^*""- 
eourt, to he holdeti at the Exchange at Charleston, on May.isif 
the 6r9t Monday in Mftrch next, to answer ^to a "T^ "^^ 
charge brought against him by the City Council of *. 
Charlestoa, for that he the said Jbhn Schroder, on cwicii. 
the 6th of February, in the year of our Lord 1808, 
at Charleston in the said state, and n-ithio the juris- 
diction oF this court did at his shop No. Anson- 
street, sell and retail spirituous tiqnors and sti-ong 
drink in quantities less than three gallons, not being 
duly licensed, ointrary to the form and effect of the 
ordinance of the laid City Cmmcil of Charleston, 
ratified on the 18th day of March, a. d. 1806, enti' 
tied an ordinance to revise the several ordinances 
for granting licences to taverii keepers, and other 
retailers ofispirituous liquors in the city of Charles- 
ton, and in such case made and provided ; it is, 
therefore, ordered that the said John Schroder do 
appear at the time and place above mentioned, to 
answer to the itforesaid complaint ; and that he do 
file his defeiMK with the clerk of the said court, on 
or before the first day of the and it la further 

ordered, that the sherifT of the said court do have 
this mandate tiefore the clerk of the said court, ten 
days previous to the next sitting thereof. Witness 
Alexander BdtDords, esquire, recorder of the said 
city, at Charleston the 11th day of February, a. d. 
1808, and in the 32d of the independence of the Uni- 
ted States of America. (Signed.) J. S. Cogde/l,c\tj 
attorney: and which process or mandate was signed 
and sealed by William Lee, esq . the clerk of the said 
, eourt. Whereupon a verdict was afterwards given 
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*^rw^ thereon, during the sitting of the said coart, againBt 
iby,i8i5 the said Jahn Schroder, for 8 100, and the costs of 

^•vvca. And the said John Schroder, by his itttorney afore- 
said^ further demonstrates and makes known to this 
honourable court, that in ^nd by the first clause of 
the act, entitled an act to establish a court of infe- 
rior jurisdiction in the city of Charleston, &c. the 
said court was constituted, established and authori- 
sed to be a court of record, possessing ccmcurrefit 
* jurisdiction with the court of Common Pleas, aod 
Sessions, to the amount of 8 100 ; as is therein de- 
clared and limited ; and which concurrent jurisdic- 
tion with the Court of Sessions was to be. confined 
entirely to such offences as might be against the by- 
laws of the corporation, &c. but as no person could, 
(at the time when the said inferior court was estab- 

, lished as aforesaid,) be prosecuted in the Court of 

Sessions for selling spirituous liquors without a li- 
cence, but through the medium of a grand jury; 
and as the said act entitled an act to establish the 
court of inferior jurisdiction in Charleston, &c. hath 
made no provision for the impannelling of a grsnd 
jury, as a constituent part of the said court, it is 
manifest that the inferior city court itforesaid cannot; 
(for that reason, and because the said defect in the 
said act of Assembly cannot be made otherwise by 
intendment,) have a concurrent jurisdiction with the 
said Court of Sessions ; whereby the said verdict so 
as aforesaid given therein against him, the said John 
Schroder, is absolutely null and void ; and moreo- 
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vet. because it is declared by Uie sixth section of CBAEiia* 
the ninth article of the constitution of this state, May,i8i6 
^^ that the trial by jury as heretofore used,^' (that is ^^"^''^ 
to say, when the said constitution was established,) v. 
^ should be inviolably preserved*^' cobwok. 

2ndly5 And the said John Schroder^ further de*- 
inoQstrates to this honourable Court, that in the recov- 
ery of the penalty mentioned in the above recited 
process or mandate, the City Council aforesaid are 
named as the party prosecutii^ the same ; but says^ 
, that it is an establisbed principle of law, that a cor- - 

poration aggregate cannot sue as a common informer ; 
for which reason the same process or mandate, to- 
gether with Ae verdict founded thereon as afore- 
saidy are null and void* 

3rd, And the said John Schroder farther demon^ 
strates to this honourable Courts that the power and 
authority to grant licences for retailing spirituous 
liquors was given to the City Council aforesaid^ by 
the first clause of the act of the General Assembly of 
the said state, entitled ^^ An act for levying and col- 
\ lecting certain duties and imposts xherein mentioned 

in aid of the public revenue, &c/' passed on the 
26th March, 1784; the third clause whereof, 
(among other things therein contained,) enacts, that 
if any person or persons, not duly licensed as there- 
in before mentioned, shall at any time presume to 
retail any wine, rum, giri, brandy, beer, cider, punch 
or spirituous drink whatever in any quantity less 
than three gallons, he shall forfeit the sum of fifty 

92 
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GsABus* pounds sterling for every such offence, to be nwfr 
Ifay,i8i5 ered by bil], plaint or iitfcmnation, in any oenrt of 
^^^^1^^ record in this state^ by any person who shall iifira 
V. _and sue for the same; one half thereof to be paid to 
GvvjrciK. the said informer^ and the other half to the publie 
treasury^ for the use of the state, and which act of 
assembly has from thenceforward been, and stiU re- 
mains unrepealed, and in fuU force and effect^ that 
by the 4th clause of the act of the General Assembly 
of the said state, entitled, ^^ An act to incorporate 
Charleston,^' passed on the 13th of August, 1783, 
the City Council aforesaid wer^ restricted from ma- 
king any by •-law that should be repugnant to the law 
of the land ; and that in and by the foorth clause of 
the before mentioned act of Assembly, whereby the 
said Inferior Court of the city was established , it is 
enacted that the jurisdiction of the md court should 
only ejiitend to the maintaining of all actions, soitaf 
and prosecutions for the recovery of any debt or 
sum of money, &c. and for offences against die by** 
laws of the corporation of Charleston ; provided, 
that no verdict or judgment of the said court shall 
exceed 8100, in any one action, exclusive of costs 
and charges. Nevertheless, the City Council afore* 
said, (in order to draw the said offence^ of aeUing 
spirituous liquors without a licence, within the ju- 
risdiction of the Inferior City Court aforesaid,) passed 
the city ordinance aforesaid, which is mentiooed 
above in the process recited, on which the proseca- 
tion in the said court was founded, and the verdict 
against him, the said John Scfirader^ was so as afim- 
said obtained $ and in order to do so, the said Gi^ 
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i\ reduced the said penalty of j£50, mentioned CBAm«». 
and contained in the act of Assembly aforesaid, to May,i8i5 
the sam of StOO, and instead of a moiety of the ^^"''^^^ 
said penalty being approjH-iated to the use of the «. 
state^ (as directed by the said act of Assembly,) tbre covxc». 
City Council aforesaid have appropriated the same 
to the use of the city of Charleston aforesaid, as by 
the said ordinance, when produced to this honoura- 
ble Court, will manifestly appear, which the said 
John Sehfoder humbly insists is an usurped and un« 
authorised act by tb^m done, and .that the said or* 
dinance and verdict thereon, as aforesaid obtained, 
are null and void. 

4tb, And the said John Schroder further demon* 
utrates to this honourable Court, that in and by the 
said act, entitled ^^ An* act to incorporate Charies- ,. 
ton,'^ it is enacted by the first clause thereof, that 
tiie said town shall be known hereafter by the name 
of the city of Charleston, and to be divided into 
thirteen wards^ therein designated by geographical 
ilietes and bounds ; that an act of the General As- 
sembly aforesaid, was passed on the 19th December, 
1806, whereby it was enacted, thapt the intendant 
and wardens of the said city of Charleston, should 
be thereby empowered to ascertain and define, ei- 
ther by commissioner^, or any other means they 
may think expedient, the respective boundaries of 
the said wards ; but what so relates to the respec- 
dve boundaries of the said Wards, the said John 
Schroder humbly insists can" only be eonsidered in a 
retrospective point of view ; that to ascertain can 
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Cbabus- Qujy bg , ^ ^jj^ap up a matter that was in a doubtful 

Bfay,i8ii; or ambiguous state^ and that to define^ can only be 

^^^^^^^ applied to something that should have been already 

r. ascertained. But so it is that the said City Council, 

CiTT 

CouHciL. instead of complying with those self-evident requi* 
^ sitesy began to legislate, as if they possessed the sove- 
reign power of doing so ; as if under the constitu- 
tion of this state, there could be imperium in impe- 
rio ; whereby they cut asunder the ligature that 
bound them as a body corporate, (which will appear 
by the ordinance passed by them on the 31st of Jaa- 
ary, 1806,) by setting different and other geograph- 
ical metes and bounds to those wards, and whereby 
the election of intendant and wardens of the said 
city, has ever since then been conducted ; . and the 
said John Schroder humbly insists, that those elec* 
tions being null and void, * there was no legitimate 
City Council of Charleston to prt)secute him for the 
supposed oiTence, for which he has been found guilty 
so as aforesaid in the Inferior City Court aforesaid.' 

5th« And lastly, the said John Schroder brings to 
the recollection of this honourable Court, that by the 
first section of the first article of the constitution of 
this state, the legislative authority of this. common- 
wealth is vested m a General Assembly, consisting of 
a Senate and House of Representatives ; that by the 
16th section of the same article^ ^^ no bill or ordi- 
nance can have the force *of law until read three 
times and on three several days in each house ; has 
had the great seal affixed to it ; and has been signed 
in the senate house by the president of the Senatti 
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and speaker of the House of RepreseDtatives ;'^ and CBAmw*. 
that it is declaim by the second section of the ninth M«y,i8i5 
article of the said constitution, that '^ no freeman of ^^""'^^ 
this State shall be deprived of his liberty or prop- v. 
erty but by the law of the land.'' Therefore^ the covveu« 
said John Schroder^ by his attorney aforesaid, hum«- 
bly insists, that the penalty imposed on him in man- 
ner aforesaid, is neither authorised by the common 
law nor statute law of this state, and is consequently 
oppressive, illegal and unconstitutional. He^ there- 
fore, prays that the Inferior City Court aforesaid, 
may be prohibited by the^judgment of this honoura- 
ble Court from further proceedings therein ; and, 
for that purpose^ he prays for a writ of prohibit 

110% &c* 



NoTT, J. The grounds on which it is attempted 
to support this motion ; are, 1st, That when the 
City Council was established there was an act of As- 
sembly of force in this state which imposed a fine of 
jg50 sterling on any person who should retail spir- 
its without license, which penalty could not be re- 
covered, but through the medium of a grand jury; 
and, as the city has no grand jury, it could not take 
cognizance of the case. 2nd. That a corporation 
aggregate cannot sue as a common informer. 

With regard to these two grounds, I will only ob- 
serve that this penalty may be recovered eitln r by 
indictment or action of debt; and, admitting it to be 
an ^^ established principle of law^'' as the suggestion 
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eHAmiEft* states^ that a corporation a^regate cannot sue as a 
May,i8i5 Gommoik informer^ yet it k a princifiile of law as well 

established^ that a corporation aggregate may sue 
«. * and be sued in an action of debt, as well as an indi* 
covirois. vidual ; the motion^ therefore^ ca^inot succeed on 

either of these grounds. 

3rd, It is contended that the act of Assembly pas^ 
sed Deeember, 1805, authorising the CSty Cauiicil 
to ascertain and define the boundaries of the wards 
of the city> did not authorise them tq lay off the 
wards in a different maimer from what they were 
before ; and, therefore, the election of wardeas a^ 
cording to the present division of the city, aad all 
the proceedings of the Council since were auU aad 
iroid. 

By the act of Assembly passed the 1 3tfa day of 
August, 1783, the city of Charleston was divided in- 
to thirteen wards, which were designated by metes 
amd bounds; but not having been expressed with 
sufficient precision, the City Council were authcff- 
ised by the act of 1805, to ascertain and define^ ei- 
ther by commissioners or in any other manner thej 
might think expedient, the respective boundaries of 
the said wards* The words ^^ ascertain smd defined 
did not imply a power to alter or make new, but to 
make certain, some preexisting &ct, which was be* 
fore doubtful. We . must look to the act then and 
see whether, from the contents, there is any tbinS 
from whence we can infer that the Legisktare ia- 
tends to give them a more extensive aigntfeatioD* 



< 
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The act is «itit]ed, '^ An act to ascertaia and de< C'^uv 
fine;'' in the preamble the words are, ^^ to ascertam Mayjsif 
and adjust ;" in the enacting clause^ ^* to ascertain ^^^^^^^^ 
and define ;'' the same words are then three times v* 
repeated; except that in the preamble, the word cwfwn4 
^^ adjust'' is introduced instead of ^^ define.'^ 

The advocates for this power in the City Council^ 
derive no aid from that substitute; the word ^^adjust'^ 
4iamiot be construed to extend the meaning of the 
word ^^ define ; on the contrary, it would seem ra- 
ther to restimin than to extend its meaning. Sup- 
pose teft instance, ccmunissicmers should be appointed 
to ascertain and define, or adjust, the respective boun- 
daries of Great Britian, Spain and the United States ; 
would it be pretended that they were authorised to 
make new and arbitrary lines ? Would it not ra- 
ther be understood to mean that they should ascertain 
by actual survey, and define by distinct and visible 
marfas, lines already settled by treaty, but existing 
only on paper. The case before us is exactly par^ 
afleL The Legislature has settled the limits of the^ 
warfds ; but it is referred to the Ci^ Council to as* 
eertain md define them. If the city had never 
been laid off into wards^ I should have supposed 
that these words might have had the meaning now 
jeontended for, but under existing circumstances, I 
think the City Council have exceeded their powers. 

Another ground taken is, that the constitution re- 
quires the judges of the superior and inferior courts 
to be appointed by the L^istaturo; and oommisaion* 
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^wi"* ^^ ^y ***® governor ; whereas the judge of the Gty 
ii*y,i8i5 Court is elected by the City Couacil, and comrais* 
sioned by the intendant; and^ therefore^ his com- 
misssion is void. 

The words of the constitution which have relation 
to this subject^ are, ^* The judicial power shall be 
^^ vested in such superior and inferior courts of law 
^^ and equity, as the Legislature shall from time to 
^^ time direct and establish ; the judges of each shall ■ 
^^ hold their commissions during good behaviour, r 
^^ Art, 3, sec. 1st. The judges of the superior court J 
'^ shall be elected by joint ballot of both houses in 
^' the House of Representatives. Art. 4. sec, 1st 
'^^ All commisssions shall be in the name and by the 
'^ authority of the state of South-Carolina, and be 
^^ selaled with the seal of the state, and signed by 
^^ the governor. Section the third.'^ 

These clauses of the constitution obviously relate 
to state officers^ and not to officers of corporatioos. 
How far that part of the act which confers on the 
City Court the power to try causes arising under 
the laws of the state, and not the by-laws of the 
City Council, may be considered constitutional^ is * 
questioB which need not now be considered. I will; 
however, observe that, in my mind, it is a quesdon 
of no little importance, and requires the early at- | 
tention of those who are interested in having it co^ { 
rectly decided. But I have no doubt that Uie Le- I 
gislature has the power to establish corperatioo^ • 
and that they may confer on them the power of ap* 

i 
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' pmnting judges^ with full power to try all cases charlm- 
arisiQg under their ovn by-laws. This being a case May,i8i5 
of that discription^ was unquestionably cognizable 
by the city courts if the by-law itself is constitu- v. 

xi 1 City 

tlOnal. CouMtTU 

This brings me to the fdurth and last ground^ to 
wit ; that this is a public offence created by an act 
of the Legislature^ for the commission of which a 
fine of fifty pounds is imposed ; that it is, therefore> 
hot cognizable by the City Council^ and that they 
could not^ by legislating upon it^ bring it within the 
jurisdiction of the city court. 

By the act of 1784, (Grimke, 341.) it is enacted, 
that if any perscui or persons within this state not 
duly licensed in manner above directed, shall pre- 
sume to retail any wine, brandy, rum, &c. or any 
Spirituous liquor, or strong drink whatever, he, she 
or they shall forfeit the sum of fifty pounds sterling, 
to be recovered in any court of record in this state ; 
one half to be paid to the informer, &e. The City 
Council have passed a by-law imposing a penalty of 
one hundred dollars for the same offence. This by- 
law must either virtually repeal the act of the Le- 
gislature, or it must impose an accumulative fine of 
one hundred dollars on the penalty provided by the 
act of 1784. The first is too absurd to obtain any 
advocate, and the last, too extravagant to admit of 
argument, and has been abandoned by the counsel. 

The whole case then at last resolves itself into a 

93 
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Charlei- question, whether the penal clause of this act 
May,isi5 braces the city of Charleston. The act contains 
)!^^^^^ three claus<^ only. By the first, it is enacttd that 

SCiiEODEA "^ "^ 

V. the price of licences in Charleston shall be tea 
CovirciA. pounds per annum, and that they shall be granted 
by the City Council. By the second, it is enacted 
that the price shall be three pounds in the other 
parts of the state, and the licence be granted by the 
magistrates; and the third imposed^ a penalty of 
fifty pounds on '^ any person or pereons within the 
state, who shall retail spirituous liquors without be- 
ing duly licensed in the manner iboye directed,^* 
that is to say without being licensed by the City 
Council of Charleston, and by two magistrates in the 
other parts of the state. 

The words of this act are so plain, that it is im- 
possible to mistake them. There is no pretence 
for saying the penalty does not extend to Charleston ^ 
it extends to every person in the state. The most 
refined ingenuity cannot raise a doubt upon thesub* 
ject- The act of 1796, 2 Fausi. 101. authorises 
the Ci^ Council to increase the price of licenses at 
their discretion ; but it gives them * no discretion ad 
to the. penalty. The act of 1801, 2 Faust, 398. re- 
duces the penalty to one hundred dollars; and al« 
though this may virtually repeal the act of 1784, so 
far as regards the penalty, yet it must be recovered 
in the same way as before. No new or additional 
power is granted to the City Council, and the pro- 
viso which, it is contended, excepts the city of 
Charleston, merely reserves the powers at present 
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granted by law, and now exercised by the corpora- ^'"**^ 
tion of Charleston.' It does not legalize any act of .May,i8i5 
the City CounciL not before authorised by law. '^^^^^ 

0. 
ClTT 

It is also contended^ that the power to grant li- cou5cii». i 

cences to retail liquors^ implies a power to impose a 
penalty on those who shall retail without; that when 
they are authorised to do an act, they must ne^'essa- 
rily posses the means to carry that act into e^ect. 
This might be correct reasoning, if the Legislature 
had not imposed a penalty *and furnished means, 
much more efficient than the City Council possessed^ - 
of enforcing it. I am aware of the necessity of giv** 
ing extensive powers to these city corporations. 
There are many regulations of a local nature in a 
large populous tow% which are not of sufficient im- 
portance to the state to attract the attention of the 
Legislature, but which are nevertheless very impor- 
tant to the inhabitants of the. town. All these fall 
within the peculiar province of the City Council; 
hut they must not. set about regulating the affairs of 
the state. It is an usurpation of the powers of the 
Legislature in which they are not to be indulged* 
The prohibitio% therefore^ ought to be ^rauU^Uj 

Bretard^ L oonciurred. 

Bay^ i. dissented. 



• '. « < _ 
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COIVVBIJ. 

^^v 1815 
Darbt 

»• James W. Darby^ Commis-^ Gist, fortheMotion. 
'^^' sioner in Equity^ 

' vs. 
JExecutors of Thomas Hunt. J Ores well^ Contra. 

Motion to set aside a non-suit. 

Action of Debt. '' 

This was an action of debt brought on k bond 
given to the commissioners in equity^ upon a writ of 
ne exeat, issuing out of the Court of Equity in a 
suit wherein B. H. Saxon was complainant^ and. 
J. D. Puqkett, defendant^ to restrain the defendant 
from leaving the state, or departing from the said 
court, without the leat'e thereof. 



The condition of the said bond was as follows : 
^* The condition of the above obligation is such^ 
that if the above bound D. J. Puchett, do appear 
at the Court of Common Pleas, to be holden at Unioa 
court-house for Union district, on the fourth Monday 
in June next, to answer to B. H. Saxon, in a bill of 
equity now pending in the said Court, and not de- 
part without leave thereof, then the above obligation 
to be void and of no effect ; or else to remain in full 
force and virtue. 

(Signed) D. J. PUCKETT, (L. S.) 

THO^S. B. HUNT, (L. S.) 

Signed,' sealed and delivered 7 
in the presence of ^ 

John Lusk. 



r 
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The defendant pleaded the general issue. On the ^°^^J5^ 
trial it was prolred that TTiomas B. Hunt gave the n^^C-^^ 
bond^ and he acknowledged several times afterwards d^ut 
that he had given a bond for one thousand dollars^ Hvn! 
for Puckett^s appearance at the Court of Equity^ in 
June^ 1813, and that he should have it to pay. It 
was also proved, that the Court of Equity sat the 
fourth Monday in June, at Union court house ; that 
Puekett did not appear, and that soon after he gave 
the bond, he removed from this state into the west- 
em states, and has not since returned. It was proved 
that Puekett was a lawyer, and that the blanks in 
the bond were in his handwriting. The decree of 
the Court of Equity was produced for seventeen 
hundred thirty-seven dollars and eighty-seven cents^ 
in favour of B. H. Saxon against JD. J. Puekett^ 
and the writ of ne exeats with the bill and other pa- 
pers. The plaintiff then closed his testimony; on 
which the Court ordered a non-suit, on the ground 
that the condition of the bond was void in law. The 
plaintiff gives notice that he will move the Constitu- 
tional Court to be holden at Columbia, on the con- 
elusion of the Circuit, to set aside the non-suit on 
the following grounds : — 

1st, Because there was sufficient evidence to have 
been left to the jury. 

2ndly, Because the ambiguity of the condition of 
the bond was explained by parol testimony. 



^ 
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v^BiT. ^"^"y^ Because the eondition of the bond was suf- 
ficiently certain to support the action. 

4thly> Becausjs tlie bond was drawn by one of the 
obligors^ who was a lawyer, and drawn designedly 
erroneous, and the defendant could take no advan- 
tage of the error. 

5thly, Because fraud, in drawing the bond by the 
obligor, was alleged and sufficiently proved; and 
under all the circumstanees ought to have been left 
to a jury. 



NoTT, J. The court must judge rf the validity 
of this bond from the instrument itself. If it is not 
good on the face of it, parol evidence could not make 
at so, and ought not to have been admitted. It ap- 
pears to me so erroneous, both in form and sub- 
stance, that there can be no doubt about it. It re- 
quires the party to appear at the court of common 
pleas, at Union court house, at a time when theK 
was no court atting, to answer to £. H, Saxon, in a 
bill in equity, a subject over which the court had 
not coiftrol, and for a purpose which the process did 
not require, even in the court of equity. The non- 
suit, therefore, was well ordered and ought not to 
be set aside. 

Grimke, Bbsvabd, SiiiTH^ CoixocK^ and Bait 
concurred. 
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^ Columbia, JSTavember Temtj 1815. J^J!;^ 

LiirvBV- 
G. & C. LlNDENBERGER^ GoODWIN^ foT MotiOYl. »»•« 

^*' ' f ' BoiSJIiLVC 

Hbnrt Rosseau. J Stark^ Contra. 

Debt on judgment from Virginia. Pleas^ nul tiel in debt on 
reeardf and ni7 c/ei^/. i^ e^m^^ 

plification 
of the 

Motion to siet aside the decision of the court on juci^ment 

ag^ainsttM 

the first pka^ and to reinstate the cauae^ so as to principal 
try by it the issue of the second. Sfend^** 

ant, his 
( bail, was 

This was an action on a iudRment obtained in the p^^uccd; 

• » , . . , - but the 

eounty court of Loudon, against the defendant^ the certific«t« 
bail of one Jane9. An exempK^cation, duly certi- clerk su- 
fied under the act of Congress, was produced by J^^ i,^ 
the plaintiffs. The defendant in support of the ^ correct 

f plea of nol tie) record, objected to the certificate of the 
ff the clerk of the court, because it therein ex- ^^j^^. 
pressed only that the annexed proceedings con- ^'^''J^^; 
taiaed a judgment against Jbnes^ and' not a judg- out men. 
ment against the present defendant. To this the defenS^^ 
plaintiff answered that it was oot necessary, as the p"^; ^ 
expression of the judgment against the principal was ^*^i^^ 
sufficient, inasmuch as the. judgment against the bail i-eidthat 

« was incidentally, consequent, and itself detailed at pUfi^ra 
• full length in the exemplification, together with six ^^^ 
continued executions against him, all duly returned ^j«: ^j^ 
unexecuted, which fully cured any supposed omis- was non. 
pion in the certificate of the clerk. The court, how- "** 
ever^ supported the objection^ and gave judgment 
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Kof™"/.®'* *^ plea io fevour of the defendant. From | 
which the plaintiffs appealed* 



BIBOSB 

V. 
SOfllAV» 



NoTT, J. Whether the proceedings in this case 
were regular^ according to the laws and practice of 
the courts of Virginia, was for their courts to deter- 
n^ne, and not for this court. But whether the 
certificate accompanying them is such as to entitle 
them to be given in evidence in our courts, is for 
us to determine* I am of opinion it is not. For, 
however intimately connected the parties may j 
appear to be, we must consider this record ei- ^ 
ther embracing two cases, one against Moore and 
the other against JRossecm ; or we must consider it 
as one case against Jones and Sosseauy and not 
against Jones alone. In either ease the certificate 
is defective ; for it does not reach the proceedings 
against Rosseau at all: it barely states that the 
^^ foregoing is a true and complete transcript of the 
record and proceedings had in the suit wherein 
O. ^ C. Liridenberger are plaintiffs, and J. JoneSf 
defendant.'' The true construction of which is, 
that as far as the transcript relates to Jones, it is 
true ; but so far as the transcript relates to JRosseau, 
who is the only defendant in this court, it is unsup- 
ported by any evidence. The motion^ therefore^ 
must be refused. 

Grimkb, Smith, Bay and Bbeyard concurred. 



r 
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C0LCOCK9 J. 1 cannot conceive that it is proper ^^^^t 
to non-suit the plaintiff in this case ; for it is clear s.^'-^^sm^ 
that the judgment was obtained against the defend- ''CfiBoaia 
ant Rosseau as well as JoneSy and the omission of the citt 
clerk to call it a judgment against Basseau, does not 
alter the judgment : perhaps it may be customary 
for the clerks of the Virginia courts to certify in this 
way. As the suit appears to be carried on against 
both in the same proceedings, it might lead to this 
mode of expression. At all events, the exemplifi^ 
^cation is^ in my opinion, in conformity with the re- 
quisi^tes of the act of Congress* - 1 am^ therefwe^ in 
iavour of the motion. 




Columbia, Mwember Termy 1815^ 

» 
. JoHH Hughes 
vs. 
Wade Hampton 

Case fer Medical Attendance^ &c. 

Smith, J. The charges were general ones formed- get in a 
icine and attendance. One item was, ^M3 dollars for cian^s bitt 
medicine and attendance on one of the general's ""^^^.^^ 
daughters, in curing the whooping cough.'' The not loose 
new tml is asked for, on the ground that the plaintiff enJ. 
oiight to have given a specific bill of the medicine and 
attendance. I did think otht rwise on hearing this 
09^ ; but on mature consideration I jtfaink the c))#r^ 

94 
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Ua^xsis ^* ^^^^ *^^ general, and am, therefore, for grant- 
s.*r-!rx^ ing a new triaL 

IIUOHSS 

HAMnov. Justices Grimke, Nott, and Brevard concur- 
red. 



CoLcocK and Bat dissented^ 



Columbia, jYovember Term^ 1815. 

Egan, far the Motion. 



Shepherd Pickett and'^ 
Wife, 

vs. 
Austin F. Peay. J Clifton, Contra. 



I 



Dower Tlftiir 

cannot be l-'OWer. 

barred by 

^IcmTof -P'^' ^^^ husband was not seised upon the trial 
lew "' *h ®^ ^^^ cause, and the defendant produced a cogy of 
proTision the will of Rcuben Starkj (the former husband of Mrs. 
expiJsX Pickettj under whose seisin the plaintiff's claim^) 
u ^and w:- ^^^ Contended from the ample provision made for 
c< pted by Mrs. Ptckctt in the will of her former husband, that 

tbcwidow 

* the jury had power of considering such provision 
as intended by the husband in lieu of dower^ al- 
though not so expressed in the will. Of this opin- 
ion was the court, and so directed the jury; and 
thereupon a verdict was found for the defendant 
The will did not say in lieu of dower, nor did it 
contain any words of like import. The plaintiffs 
moved for a new trial, on the ground that the ve^ 
diet yffZA contrary to law. The claim of dower be- 
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iiie a common law riirht. of which the widow cannot <^oiuxbti 
be deprived by any provision made for her in the ,^^^-s^ 
will of hep husband^ unless the same be expressed pickktt 
to be in lieu of dower. pzat! 



CoLCocK^ J. D(Jwep is a legal estate, which can- 
not be barred by any collateral provision, ex* ept 
by jointure before marriage, according to the statute 
of Henry. It was urged that ample provision tuade 
for the widow, was conclusive evidence that the 
testator intended it to be in bar of dower. Now, il 
appears to me, that this would be most vague and 
uncertain evidence of such an intention, because it 
would depend upon the opinion of the judge or jury 
what was ample provision. One devises lands to his 
wife, and dies. She marriei^ again and brings dower, 
and this devise is pleaded in bar of dower, and it was 
held no bar. First, because the will imports a consid- 
eration in itself, and cannot be averred to be a bar of 
dower, without it be so expressed; and, secondly, be- 
cause a wife's right of dower connot be barred by col- 
lateral recompense. 2 Bac. Title Dower^ letter IL 
And in a note, ^^ If lands, money, goods, &c. are 
devised to a woman, without saying in lieu or bar of 
dower ; yet the wife shall have both, because a de- 
vise implies a consideration ; and this has been often 
adjudged in chancery.^^ 2 Chan. Caaesj 24. 2 
Vernon, 365. Ab. Ca. in Eg. 218, 219. fVoods^ 
Inst. 125. 1 Dall. 415. So firmly is this doctrine 
established, that, even words of similar import to 
those generally used ^^ in lieu or bar of dower,'^ 
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^^^a}t w^^^ ^^t held to be a bar. 1 Johns. Rep. p» 30T, 

Nov 1815 r r ^ 

s^r->^^s^ I am^ therefore^ in favour of the motion. 

PlCKlTT 

Mm _ 

Pb^y. Justices Bat and Grihke^ concmred. 



Smith^ J. The claim of dower is a common hw 
rights of which the widow cannot be deprived bj 
her husband^ unless be makes a suitable provisioa 
for her in hia last will and testament; and expresses 
that it is in lieu of dower. Or where the words of 
the provision are so strong, that they can admit of 
no other constf'uction. There a court of equity 
would interpo^e^ But in the present case, the will 
has made no sueh express, or implied proviuoD« 
And, therefore, I am for a new trial. 



Brevahd, J. The jury were not legally author- 
ised to expound the will in question, upon the pre* 
sumption that the devise to the testator's wife was 
intended to be in lieu and bar of dower ; no sneh 
kitentioB being expressed in the will. 

In the construction of wills, courts of equity have 
sometimes implied an intention to exclude the claim 
of dower ; but only in cases where the intention ap- 
pears evident from the whole scope and operation of 
the will, where the claim of dower would be incon- 
sistent with, or in contradiction to he will. In soch 
cases, the widow must make her election ; and chiefly 
because it is impracticable for her to take both wdtr 
the wiU^ and her dower at common law.. 
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In this case there is no difficulty or inconsistency ^^^^^^ 
to prevent the widow from taking both, c en if it v.>^^^-n^ 
should be conceded that a court of law is at liberty P"**»» 
to collect from the whole will an intention to bar PsAt. 
dower, where none such is expressed. Dower is a 
claim highly favoured in law ; and a devise imports 
a consideration^ founded on a principle of benevo- 
lence. 

The conjecture may be tt'ue that the t^estator did 
not recollect when he published his will, that his 
Wife might claim her dower as well as the provision 
made for her by the will ; otherwise," he would have 
qualified his bounty, or guarded against the claim 
of dower ; but. no court of justice can be warranted 
in deciding on such a presumption. The testator 
had a right to give to her what he has devised to 
her, without interfering with her common law claim 
of dower ; and he has not expressed a contrary in* 
tcntion. See 2 Ves. Jr. 578. 1 BaU. 415. Ken- 
nedy vs. MdraWy et cd. 1 Bifin. 565. fVebb and 
fvife vs. EvanSj 1 Johns. 307. and the authoritiea 
therein cited. I am, therefore, of opinion that th^ 
^notion ought to succeed. 
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GotrwBtA 
Ko# 1815 



Columbia^ Nwtmher Term, 1815. 



MaRTIX 

Hovu. James Martin ^ Gist, for the Motion. 

vs. > 

WiLi^iAM HowiL. ) M'Neal, Contra. 

After the This was an action to recover back money paid 
rnunt^ct, for a horse, that turned out unsound and died. The 
Jbr * noney declaration contained only a single count for money 
had and jiad and received. But there was a paper filed 

rec'ived ^ 

will lie to vyrith the declaration^ setting forth the particular 
&e^price. ca.use of actiom The plaintiff proved that he gave 
180 dollars for the horse j that he was sick and un- 
sound at the time of sale^ and died of that UBSOund- 
ness before the action was brought ; that he bad ten- 
dered him, as soon as the unsoundness was discove^ 
ed, to the defendant ; who told the plaintiff to keep 
the horse, and if he died, be should be no loser. 

When the testimony on the part of the plaintiff 
closed, defendant's attorney moved for a non-suit, on 
the ground that the evidence did not support the 
declaration. The presiding Judge, {Brevard^) sus- . 
tained the objection, and ordered a non-suit. - 

The present was a motion to set aside this non- 
suit, &c. Mr. Gistf in support of the motion, laid 
it down as a rule, that whenever money is paid on a 
contract which is rescinded by the mutual agree- 
ment of both parties, there assumpsit will lie to re- 
ceive back the money paid. Relied on. 1 Durn/ord 
4r JEast, 133. 6 Do. 606. 7 JDo. 181. 
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Bay, J. In this case, it appears to me there ^^J^^^l^ 
was a rescision of the contract, and that it was no s.^-sr>^ 
longer open ; for after the unsoundness of the horse Mabtik 
Was discovered, the plaintiif tendered the horse to de- Howi** 
fendant« who did not dispute the unsoundness, but 
told the plaintiff to keep the hol^e, and if he died, 
he should be no loser. 

The warranty of the defendant was here put an end 
to by the defendant himself, who admitted theunsound- 
ness, and that if the horse died, he would pay. For^ 
aaying ^^ that the plaintiff should be no loser ^^^ 
amounted to a promise to pay. But,'independently 
of that promise, the law would raise the implied as- 
sumpsit, where the consideration failed. It appears 
to me, therefore, there was no occasion for the plain- 
tiff to declare on the warranty. The end and design 
of a special count is to guard against surprise: but 
here is no pretence of a surprise on (he defendant. 
There was no question of soundness to be tried be- 
tween them, for the defendant knew the whole of 
the matter as well as the plaintiff; and the plaintiff 
keeping the horse, after the tender, till he died, 
was acting as the agent of the defendant, and at his 
request. There is, therefore, no ground to say this 
was not money paid to the plaintiff^s use. And if 
so, then this action will lie. 1 TWrn. Rep. 134, 
5, 6. I am, therefore, of opinion that the non-suit 
should be set aside. 

Justices GbimkE; Oolcocr, and Smith concur- 
red. 
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Columbia 
Nov 1815. 




9. 



Columbia^ JSTovember Tenn^ 1815. 

EzEKiEL Farmer, *5«-1 JoHNSoiJ, /or /Ae Jlfo^ 
signee of John Farmer I Hon. 



vs. ^ 



Baker and L&ach. 



GtsT, Contra. 



A liou or This was a proceeding within the summary juris- 
though dictinn of the court, to recover the money due on 
bl^e tlTas' ^ °^^^ ^^^ negotiable, and in the process the ptaintffi 
bf suedb^ styled themselves assignees of the payee* 

the assign- 

•wanune. Judge Brevord held that the plaintiffii could not^ 
even under the act of 1806, recover in their f»wft 
names as assignees, and decreed for defendants. This 
was, therefore, a motion to set aside this decree, aad 
for a new trial. 



NoTT, J. The act of 1808, i Faust ^ 214. audiori: 
ses the assignee or assignees of a ^^ bond, note or bill/^ 
not payable to **order, or not .negotiable," to bring tt 
action for the recovery of the same in his, her or their 
own name or names. It embraces, according to my 
construction of it, every instrument of writing if 
the description mentioned, which Wfui not negotiable 
before. By what mode of reasoning it can be coa- 
strued to relate only to bonds, notes, and bills pay- 
able to a person and his assigns, I cannot conceive. 
I am of opinion that the action was well brought^ 
and that the non-suit ought to be set aside. If ^^ 
take the letter of the laW; it relates to all non-nego- 
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tiable jbonds, bills, or notes. If we take the spiHt <^ov™"x* 
of it, it must be extended to them ; for the object s.^^-^r^^ 
of the law was to ijive currency to paper not before rA«««a 
transferable. So that which ever way we take it^ Baub; 
We arrive at the same conclusion. 



Justices Grimkb^ Smith, Bay and Colcogk> coq- 
curredi 



Columbia, JVovember Termy 1815. 

*riTUS 6. Farb 1 Johnson, for the Mo^ 

ads. > Hon . 

William Hbmmingwat. ) Tug^son^ Cdntra. 

This was another case within the summary juris- a note 
diction of the courts to recover a note of 66 doliaiv; ^ff ^' 

Wset uf^ 

;,_ J* 

Defendant offered in discount a due bill given by count to 
the plaintiff, to W. B. Parry and by him assigned J^^J^f^'y 
to the defendant, for 80 dollars. tbc as^ 

The courts (Judge Brevard presiding,) decreed 
for defendant, and allowed hini the balance, between 
the note and due bill. But the day following, upou 
reconsidering the case^ reversed the above decree, re- 
jected the discount altogether, and gave judgment 
for the amount of the note, upon the ground that the- 

due bill was not negotiable. 

95 
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NovT«*w '^'^ ^^^ ^ motion for a new trial, on the ground 
of the decree being against law. 



Farb 

V. 
HlKXISft* 



Bat, J. I am clearly of opinion that the decree 
in this case ought to be set aside j and a new trial 
granted. 

The law previous to the year 1798 was, as Judge 
Brevard eventually decreed in this case. But the 
act of December, 1 798, altered the old law upon this 
subject, and ma*de bonds^ bills and notes, and which 
were not negotiable in their nature, assignable ; and 
empowered the assignee to bring suit, and recover 
the same in his own name. 

Now, it is evident that if tlie assignee of such a 
l>ond, bill, or note, can recover in his own name as 
assij^nee, and appropriate the money to his own use, 
he may, when sued, offer it in evidence by way of dis- 
count, because, when it is assigned, it then becomes 
a matter in his own right, which comes clearly under 
\he discount law. 

Obimke, J. concurred. 

CoLCocK, J. This case was tried at the same time 
with the case, of E Fcfrmer vs. Baker and Leach* 
I consent to the motion for the same reasons which 
govenied me in that case. 

Smith, J. The only difference between this case 
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and the case of E. Farmer vb. BcAer and Leaehj is ^wu%xx 
that that case was founded on the bill^ and here the ^^^^ 
bill was offered in discount. I am also of opinion^ ^^^^ 
that a new trial should be granted in this case. Huauira- 



CoLUMBiA^ JViwember Term^ 1815. 

Treasuber 1 Blanding, far the 

ttf» I Motion. 

Executors of J. Moore^ ' j Deas & Richard- 
Sureties for Davis^ Sheriff. J son, Contra. 

Debt on^ Sheriff ^s Bond, for the performance of 
duties. 

When this case was called, Mr« Bianding moved The ptrty 
that TFf //lom Maryantj esq. a co-security, who had to'reqiure 
been served with a writ of subpoena duces tecum, ^! ^^o * 
should be required to make return to the writ be- ^^ ^^^^ 

• served 

fore the case was opened. It was contended that with a mA- 
the plaintiff was entitled to this as a matter of right; ^^ueum, 
for, otherwise, he never could know whether he^*{^^^^. 
was ready for trial, until he had proceeded to it, and ^"T" *® ^^ 

, * ^ subpoena 

theo, in case the papers wanted were not produced, before th« 
he must submit to a non-suit, or a verdict against ^ened. 
him. On the part of the defendant it was conten- 
ded, that the witness having appeared in court, the 
party could ask nothing more, since the court would 
presume that he is ready to do what the suupobaa 
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N^^^Sis ''^q^*^^- ^^ court refused the motion and the ease 
Vi^^>r>w was continued. The present motion is to rtvt^rse 
TniAsva- ^\^^ decision of the court helow, and for an order on 



V- William Mayranty to make return to the subpo&na. 



CoLCOCKy J. I am in favour of the motion. I 
think the witness should have made a return as to 
the duces tecum, or that part of the subpcBna which 
required him to bring the books. I also think that 
a sherifTs books are public property, and that who- 
ever may be in possession of them, is bound to pro- 
duce them, when called for by legal authority, even 
though as evidence against himself; nor can I con- 
ceive that there can he a doybt, but that when a sale 
has taken place^ a sheriff, or his representatives, are 
lx>und to account for the proceeds. 

Justicea GuuoMp I^ott^ Bay and Smith condUf 
Ted, 
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COLITKBIA 

Columbia^ JVavember Term, 1815. s^^^^^-^^ 

JoHK Craig 1 Handford cmd Blanding^ *• 

vs. V far the Motion. '^•'*- 

Hatward Todd. J Levi, Contra. 

Trover for a negro child. Verdict for defendant. Pmi eru 
Motion for a new trial. ^:rbe1S: 

mitted to 
prove that 
dama^fes 

Smith, J, The plaiptiflT had, in a former action TnTin^ir 
of trover, recovered the neero womaii» who was the •<^**<*" ^ 

^ i trover, for 

mother of the child, the subject of the present ac- any thing;^ 

tion. This child wa9 bom after the action for the "eVin So 
mother was commenced ; therefore, could not be f^l^'- 
embraced in the first action ; and the only ground 
upon which the defendant seemed to contend against 
the new trial, was, that on the trial for the mother^ 
the plaintiff had given evidence to the jury of this 
child, and that the jury had in their verdict given 
damages for its value. 

This would be a dangerous rule, and ought never 
to be indulged. The recovery of damages for the 
child could only be ascertained by parol evidence. 
This would not only give uncertainty to legal pro- 
ceedings, but would open a door to abundant frauds 
and perjuries. I am, therefore, for a new trial. 

Justices ^oTT and Grim&e concurred. 
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GOIUXBIA 

^'' Columbia, ^pril Term, 1816. 




State "1 Saxon^ far the Motion. 

vs. > 

James Odel.J Yancet^ Contra. 

Sctmc^' Brevard, J. The defendant has been indicted and 
for coun- convicted of passing a counterfeit Spanish milled dol- 
a sdver lar, knowing it to be counterfeit. The act under which 
p^of that he is indicted, after stating what coins shall be current 
had coun^ in this State, declares any person who shall counte^ 
terftrited feit, or alter, or attempt to pass* knowing them to be 
Urs, not ' counterfeit, any of the aforesaid gold or silver coins, 
^^^^' or shall make or keep in his or her possession^ any 
ii>dict- stamp, die or mould for coining the same> shall be 
counieiw adjudged guilty of felony, &c. Grimke, 314. A 
ml^^' motion is made for a new trial, on the ground that 
to hil^e^* testimony was offered to prove, that the defendant 
been done had Said, some months before this transaction took 
tctit to de- place, (speaking of other dollars,) that he had made 
P^cX"" them. Also, that he had said, he had made and 
person, passed counterfeit dollar^ at fifty cents. It was also 
permitted to be proved, that implements for coun- 
terfeiting were found in His possession. A motion is 
also made in arrest of judgment, on the ground that 
the offence is not charged to have been committed 
with an intention to defraud the prosecutor^ or anj 
other person. 

With regard to the flrtt, I am of opinion the evi- 
dence ought not to have been received. East C. L. 
123. Evidence of fact which went to ppove substan- 
tive distinct offences, other than that with which the 
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prisoner stood charged, ought not to have been ad- ^^''ToVg 
mittedy unless it went directly to , prove him guilty 
of that offence, Fonter^ 245, 246. Proof that he s»^" 
made this identical dollar would . have been cohclu- obu. 
sive evidence that he knew it to be counterfeit, and 
therefore, might have been proper. But proof that 
he made or passed any other dollar, or had imple- 
ments for coining in his house, did not go to estab- > 
lish the fact, that he knew this dollar to be counter- 
feit, and, therefore, was improper. I am also in fa- 
vour of the motion in arrest of judgment. Every 
indictment ouG:ht to shew on its, face, that an offence 
has been committed. Now, it is nv^ offence to pass 
countetfeit money, knowing it to be so^ unless it 19 
with lui intention to defraud. 

Perhaps if it had been charged to have been done 
feloniously, it would have been sufficient: because 
that would have implied a fraudulent intention. And 
I take it that such a charge is indispensible in every 
indictment for felony. I do not understand the in- 
dictment to say, (as is alleged in the brief^) that 
the counterfeit dollar which waa passed^ was worth 
a htindred cents; but that a Spanish milled dollar^ 
in the similitude of which it was made, is of that 
▼Blue. That ground, therefore, is not entitled to 
consideration. 

« 

New trial granted. 

Justices Gbimke, Colcock^ Bay and Smith 
(toncurred. 
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CoKTOBtA 

v^^v-^ ; Columbia, jlpril Term, I8I6* 

^ •• Wilson Kennedy 1 Noble, /or ^Ac Motion. 

CA3U3VLL*, • - V '•^ 

cuts. > 

John Campbell. J Yancy, Contra. 

The Und- Trespass to try Titles to Land. Verdiet fou Plain- 
lord has a ,— m -■ - - .1 

right to tiff. Motion for new tnal. 

defend an 

trespass. In this case it appeared that Kennedy was onlf 
^.^^J^^^ nominal defendant, being a tenant of Matthew Bta- 
Against his ^^iL who was the real defendant : that RusaeU had 

tenant. , 

engaged Kennedy to defend the suit ite his name; 
ahd for that purpoee had executed and delivered i 
bond of indemnity, to save him harmless against all 
cost, and also had employed counsel to put iti a plea 
and conduct the defence : but that Kennedy had 
colluded with Campbell^ the plaintiif, and confessed 
to him a judgment as tenant in possession ; and wbeft 
the cause was called in the course of the docket^ 
Campbell claimed a verdict from the jury Upon this 
Confession, by which means Rmsell was taken bj 
surprise. He then moved the court, (upon an affi- 
davit that he was the real defendant and claimant of 
the land in dispute,) for leave to make himself de- 
fendant on the record, Kennedy being only his ten- 
ant. But the judge, (Colcock^J refused, on the 
ground that he was not a party in the suit, but a 
third person ; and that, as long as this confession 
was on record, it would be irregular to admit him 
to come in and make a defence. A motion was 
then made on behalf of Sussell, to set aside this 
tonfession, upon an affidavit proving the coliusicm ef 
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J^ennedy with Campbell, after Rusftell had deJivef ed ^^,'^''7g"J 
him the bond of indemnity ; and also stating that he ^.^-vn^ 
was the peal oiwner of the land, and that Kfnriedy >^«^"k»» 
was only a tenant, who had agreed to defend the ^.ampbbiA. 
suit; but this the judge refused. And a verdict 
was given on the confession. 

* 
This was a motion for a new trial, on the aground; 

1st, That Rtisse.ll on^i to have been admitted to 
tome in, and plead to the action; and^ 






2nd, That the collusive confession ought to have 
been set aside, in order to have left an opening for 
the landlord to come in and defend his title. 

NoTT, J. The only question in this case is, 
whether in an action of trespass to try title, a land- 
lord may be substituted defendant in the place of 
his tenant; or be made a co-defendant with him, so as 
to defend the title to his own land : or whether he 
must lie by until his tenant is turned out of posses- 
sion and the plaintiff put in ; and then in turn bring 
his action, and turn him out again. I have no 
doubt but he may be permitted to come in and de- 
fend his title. Our act of Assembly, substituting 
the action of trespass for the old action of ejectment^ 
merely adopts a new mode of proceeding ; but does 
not alter any of the principles of law relating to the 
subject. It would be productive of the most mis- 
chievous consequences, if a contrary construction 

fihoidd be given to the act.. I am of opinion, there- 
* '96 
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^^^^^aft foTtf that the cause should be sent back, and if the 

Nov. 1815 , ' ' 

\.^-v-x«/ person claiming to be landlord^ can shew that under 

Kkvukdt i]^ former mode of proceeding in an action of eject- 

Caxpbsix. menty he could be entitled to come in and defend 

that title^ he should be allowed that privilege now* 

Justices GniMKEf Smith and Bay concured. 



Columbia^ ^pril Temiy ISlfi. 






jETEH,/or the Motion. 



Thomas P. Martin, 
•Assignee and jittomey of 
C Martin, 

vs. I Stark^ Contra. 

George Y. McMurphy. j 

Under the "RxHt to shew cause why a prohibition to stay the 
18.2, ma- proceedings of certain magistrates acting under tke 
Sil^ifo s^t of 1812^ for the relief of landlords riiould not be 

tween 

landlord »■• < •« «» 

and ten- In this c^se there was no, written lease^ and tte 
^^' court ordered the^ prohibition. A motion is wm 

made to set aside the prohibition^ on the followiag 

grounds: 

Isty That the record in the case being final and 
conclusive under the actt the court ought .to haye 
presumed that the requisites of the act were com- 
plied with by the justices and freeholders* , 
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t 

2nd]y) That if it -was neccHsary that a written lease ^^^[t 
should be entered on the record of the proceedings, s^^-^r-sm^ 
then the court ought not to have overruled the mo- maetiw 
tion for time to make a further return. mvb- 



jptt»« 



Srdly, That no written lease is necessary under the 
act^ but the same contemplates parol, as well as 
written leases. 



NoTT, J. The only ground for the prohibition in 
this case, was the want of a written Ipase. The 
magistrates in answer to the rule to show cause, 
merely certified their proceedings, and require the 
court to determine the question upon a view of 
these proceedings. They do not shew that there 
was any written lease, nor was it even pretended. 
Indeed the return was a tacit acknowledgment that 
the allegation in the suggestion was tri^e. The pro- 
hibition, therefore, was properly granted; for magis- 
trates have no such jurisdiction, exeept where there 
is a written lease. The motion must, therefore, be 
rejected. 

Justices Orimke, Suith, Bat and Colcock con- 
curred. 
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COfTBTXA 

Nov 1815. 



Columbia, •^pril Temiy 1816, 

Trkasu- 

B«R TJie Treasurers Johnsox, for the Motion. 

F. W. Young, j Noble, Contra. 



u 



The Sahe 

Executors of R. Ellison. 
County ASIf^ire facias to revive a iudonnent in the county 

courts bad « \*. , . • ^ ni 

no juris, court of Fairfield, against Robert Young and ^ofr- 
arraction ^' Elltsony sureties of t/. Wtnny on the bond of 
iff'sVo^IiT •'^^^ '^^iwn, in the penal sum of dgl^SOO, condi- 
tioned for the performance of the duties pf sheriff 
of Fairfield county. The sum recovered in the ori- 
ginal action was £75. The defendants insisted 
that the county court had no jurisdiction of the ori- 
ginal action. Of this opinion was the presiding 
judge, and judment was given for defendants. 



CoLcocK, I. The third clause of the act of 1785, 
giving jurisdiction to the county courts, is in the 
following words: " The justices of every county 
court as aforesaid, shall have full power and juris- 
diction to hear and determine all causes at the coin- 
mon law within their respective counties^ to any 
amount, where the debt shall be liquidated by bond 
or note of hand,'' &c. &c. P. L. 2G7. 

The only question then is, can this be considered 
as a liquidated demand ? It is obvious that the Le* 
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gislature meant to limit the jorisdiction to the most ^•^'''JaJ? 
plain and simple cases which can occur ; and they, s^^yrsj^ 
therefore, must have meant those cases in which a Tb«a«u. 
Specific sum was ascertained and fixed, by the par- v- 
ties themselves, in the bond or note. Now this was 
clearly not such a case. Not a bond or note for the 
pryment of money, but for the performance of du- 
ties, involving a most extensive range of legal learn- 
ing, such as, I believe, it was not the intention of 
the Legislature to commit to these courts. It was 
urged that the judgment was of long standing ; but 
I consider it as an assumption of jurisdiction, to try 
the cause in the first instance; it is, therefore, void 
ab initio; and no lapse of time can give validitv t« 
it. I am against the motion. 

Justices Ghihke, Bay and Smith concurred, 
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CtoursBiX 

f P^^ii^ Columbia, 4pril Term, 1816. 

The State 

vs. 
John Trull, 

Thejudge Indictment fop Larceny. 

may ap- 

cierk.%ro Thig bill was foond by the grand jury during the 
olThe"^^' present term, and a motion was submitted to aeC 
court of ^gij^ ^i^g finding, on the ground, that the grand jury 
had not been duly impannelled and sworn. . The &cls 
on which this motion was made were as follows. The 
former derk of the court had resigned, and the m- 
' cancy had been filled. On the first day of the term^ 
the presiding judge appointed a clerk of the court of 
common pleas and sessions, under the act of 1779. 
And the only question was, whether under that act^ 
the court had the power to appoint a clerk of ses- 
sions as well as common pleas. 

His honor refused the motion, and supported the 
legality of the appointment ; at the same time re- 
commended that the question should be submitted to 
the Constitutional Court, as on the decision would 
depend the legality of the -grand and petit jurors 
drawn for the next term. The appeal is now sub- 
mitted, on the same grounds taken in the court be- 
low. 



CoLCOCK, J. The duties of clerk of Common 
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Pleas and Sessions having been inTariably performed ^^JJJ 
by one and the same person in all parts of the state, s^^v^s^ 
except Charleston ; and even there for many years ^''^'* 
past. I conceive that the judge was authorised by T«vbi» 
the act of the 21st of December^ 1799, to make the 
appointment. For although the clause speaks of 
the clerks of the courts of Common Pleas, it un- 
questionably uses that language to distinguish them 
from the county courts just then abolished. But I 
am inclined to think that in cases of exig^icy, a 
judge may appoint pro tempore without any act of 
the Legislature. I am against the motion.. 

Justice Bay and Gantt concurred. 



CoLUBiBiA, JVavember Term^ 181(5. 



Lewis Ciples 



vs. 



Administrator of Isaac Alexan- 
der, deceased. 



Summary Process on open Account. 
Decree for defendant. 
Motion to reverse the decree. 



Tlic ac- 
Icnowl- 
edgments 
by an ad^ 
ininistra- 
tor that an 
account is 
just, is not 

The only proof offered by plaintiff in support of eridence 
this action, was the acknowledgment of the adminis- ^j^dj^"* 
trator^ that the account was just; and Mr. -^«^' ^^* ^J^^^. 

torn. 



it 
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* 

cotrif*u Matthews J then sitting for Judge Brevard, overruled 

Apr. 1 olo* 

\^rsr>^ the evidence and decreed for the defendant. 

CiPLn 

ALfcZAv- This was a motion to set aside this decree. 



Bay, J. As there is no privity of contract be- 
ween the executor or administrator, and a testator 
or intestate's creditor, it is not presumed in law, that 
they can know whether a demand is just or unjust. 
And therefore, a bare admission alone, cm the part of 
an executor or administrator is not sufficient to charge 
the estate with the debt, although they may admit 
they have assets for that purpose, and that will charge 
them in case of a deficiency, provided that there is 
a legal recovery against them. 

An executor or administrator may charge them- 
selves with the debt of a testator or intestate, by wri- 
ting : But no parol promise is good under the stat- 
ute for that purpose. I am, therefore, against set* 
ting aside this decree. 

Justices Gaktt and Colcock concurred. 
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CoiVVBIA 

Cq)lumbia. Jfovemher Tertny 1816. JllU^J 

Bbjutxt 

Elisha. Bennet ) Taylor ^ Harrison, /(?r the «'• 

m [ Motion. '^^^^'*' 

John McFaix. ) Bowie, Contra. 

Summary Process* 

John McPallj the defendant, had formerly com- No action 

' will lie 

menced an action in the name of Moses Holland^ aninst 
airainst the plaintiff, on the trial of which, judgment ^^^^^'' 
was ffiven for the defendant. The costs were then ^^"^ ^ 

^ . . ^ costs of a t 

taxed, and an execution issued against Moses Hoi- judgment 
land^ the aominaJ plaintiff ^ which was returned tfe^usiipi'^ 
nulla bona. * ^^' 

This action was then brought against John Me- 
FcdU to recover the costs against him. On the trial - 
the assignment of the demand^ on which the ,ftrst ac- 
tion was brought, was produced ; by it^ Holland 
assigned to McFqil ^11 his rights* and empowered him 
tp .^e for, and collect the san^e to his own use. The 
presiding Judge deqided that the action could not 
be.fnaintAiiii^d, and gave a decree lor dc^fendant. 

CoLcocK, J. There can be no principle of law 
produced in support of this action. The demand 
was, not negotiable in its nature, and the present de- 
fendant is to be considered as the agent of Holland, 
by whose authority he brought the first action. 
The principal is answerable for the acts of his agent, 
but not the agent for those of his principal. 

97 
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CoLiTiiniA xf McFall had not sued the plaintiff, Holland 

Nov. 1815. ■ 

s^^sr^s^ would have done so. No injury, then, has resulted 
BxHHST tQ Bennetn for the acts of McFall alone; and, of 
HoFali.. course, no responsibility can attach to him. I am, 
therefore, of i'pinion that the motion should be re- 
jected. 

Justices Grimke, Nott and Johnson concurred, 

Gantt^ dissented. 



Charleston, 1816. 

Nathaniel 6. Prime 1 Ford & Simmons, for 

t'«. the Motion. 

Samuel Yates et al. >Prieoleau & Cheves, 
Attaching Creditors of ( Contra. 

LOCKWOOD. 



Mie*deU^- This was a feigned issue, made up under the at- 
€«:<! to a tachment law, to try the question of property ]p. the 
forthcuie schoouer Marv- Ann, which was attaehed by defen- 
penon, is dants, as creditors of Lockwood, and which the plain- 
toft^ep ^^^ claimed as his property, on the ground that it 
from the had been leiraliy conveyed to him, prior to the Icr- 
delivery, if yiug of the attachments. 

the Tendee 
consents. 

iftheven^ Lochwood was in Charleston with the schooner 

dee does 

not AC- Mary Ann, of which he was the owner. He was 

cept it, 

the prop rty shall not be divested ; but, if be does accept it» it shall hiTC 

tioa hack to the time of the deliveiy. 
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indebted to Prime, the plaintiff, who lived in New- chabm.- 

• TOW, 

York. His father-in-law^ ^/a^^e, who also resided i8i6. 
in New- York, had become responsible to Prime for ''^^^*^^^*^ 

, , PaixB 

this debt Whilst Lockwood was preparing for sea, «. 
he received a letter from Blagge^ pressing to be ^^***' 
relieved from this responsibility. On the 19th of 
March, 1808, Lockwood executed a bill of sale for 
three fourths of the schooner Mary Ann to Blagge, 
and enclosed this bill of sale in a letter to Blagge, 
bearing date 15th of March, by the Atalanta. He 
afterwards executed another bill of sale of the whole 
schooner to Blagge; and on the eighth of April, 
1808, wrote a letter to Mr. Joseph fValden, of 
Charleston, and enclosed this bill of sale for Blagge. 
On the same day, he wrote another letter to Blagge^ 
informing him that he had left this last bill of sale 
with fValden for him, aqd that the first bill of sale 
which was sent by .the Atalanta for three fourths was 
a mistake. 

« 

Lockwood about this time put to sea in another 
vessel, and never returned. Mr. Walderij the day 
after he received the bill of sale took possession of the 
vessel for Blagge; but had received no letters or 
other powers from Blagge^ constituting him his 
agent. 

On the 14th of April, and whilst the bill of sale 
remained in Walden^s possession, the defendants^ 
who were creditors of Lockwood^ levied their at- 
tachments. Afterwards, Blagge^ on receiving the 
first bill of of sale, assigned the three fourths, of the 



ft 
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cbahuis. y^gel to Primej the plaintiiT; and^ on receiving 
1316. the other bill of sale^ assigned over the residue m 
discharge of LocktvoocPs debt In the last let&r of 
Loektvood of the 8th of Aprils to Bidgge^ hty among 
several other things, hardly to be seen in transac- 
tions intended to be perfectly fair, mentions the 
amount of the debt, said to be due from himself to 
Prime. 

It was contended on the part of the plaintifT, that 
the debt due from Lochwood to Prime, and for 
which Blagge was responsible, was a bima fide one, 
and that the transfer made by these bills of sale, 
prior to the attachments, was good to vest the prop* 
erty of the schooner in the plaintiff, notwithstamling 
the assent of Blagge had not been given to the con- 
tract, contained in the bills of sale, uiitil after tk 
attachments were levied. 

On the part of the defendants, it w^s contended, 
'that a transfer, under the^ circumstances, not only 
indicated fraud in the transactiony on which the 
jury had found m favour of defen ants« but iJiat, 
by law, the property of the schoohefr could not veit 
in Blagge^ by virtue of these bills of sale, until he 
had been informed of then), and had actually given 
his assent. 

NoTT, I. The question in this case is, whetheV 
Prime the vendee, or Yates and others the attach- 
ing creditors of Lockwoody are entitled to the pn^ 
erty attached* The fir^t enquirer will be^ whether 
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Lockwood by transferring the vessel to Blagge, un- "^^*' 
der whom PHme holds, had completely divested ^**^- 
himself of any property in het. If he had^ the claira i>]|,xB 
of the creditors must fail, because they could have y^,^^ 
no claim to property which did not belong to Lock- 
woody unless there was some fraud in the transaction^ 
which would render the bill of sale to Blagge, void> 
as against the creditors, although good between the 
parties ; which will be the second point for consid- 
eration. 

With regard to the first, it appears t6 m^, that 
there was such a transfer bv Lockwood* as amounted 
to a complete divestiture of the property. He ex- 
ecuted a t)in of sale to Blagge^ aud delivered it to 
Mr. Walden, for his use ; which bill of sale, togeth- 
ter with a letter informing him of the transaction^ was 
forwarded to him in New- York. The key of the 
vessel was also given to fValden and he took posses* 
Bion of her, and had her in possession - for Blagge, 
when the attadliments Were served ; as he has swortt 
in his return to the attachments, and his subsequent 
examination. 

It is laid down by Lord Coke, Zd Cokeys Reports^ 
36. Butter vs. Baker j 5th Do. 85. 1 Salh, 301. 
1 Binneyf 50Z. Shepherd^s Touchstone^ 5S.f that a 
deed delivered to a stranger for the use of a third 
person, takes effect immediately. If th^ vendee 
does not accept it the property shall not be divested; 
%ut, if he doe^ accept, it shall have relation back to ^ 
the time of delivery. If it takes effect immediately 
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Charleston^ 181i5. 

^ Stati The State 1 

Avmrfo: ' ^*' > Indictment foT Coining j ^c. 

V Joseph Antonio. J 

# '*'**** ^^^^ ^he vei^ict was, ^^ gtiilty tef passing tiie ddlar 
haye juris, knowing it to be Qouj»ter{!dt.'' ^^ 1 he c^un^ {or the 
under Uie prisoner took exeeptioQ ^ the juwidieti^P of ^ 
semMy^lf ^®^^ ^ '^ ^^V offences agalmt th« ooin ; the joris- 
Y^^f ^ diction thereof beipg exclusively confined to die 
fence of court of the United States. The presiding Judge^ 
I foreign <^ the hearing, declared his Sv\\ oonvictioA^ that as 
roilde'cur- ^^ ^^^ offence of coining, the court had ao juiisdic- 

lent by tion, and wished to hear further argument as to pass- 
that ac& - • . . rr«i 1 1 ^ 

By three lug Counterfeit coin. The next day, the argument 
Ki^dis- was again urged, and overruled as to both points, 
iS'^aiTSi- ^^^ ^^ ^^^® given to the jury. 

' dictment y 

foi" coun* , 1 -1 J 

terfehing» During the trial, some instruments calculated to 
•ess^Tof coin money, were offered in evidence to shew the 
Ssu^.^ quo animo with which the coin was passed. This 
ment« m^y ^as obiected to by the counsel for the prisoner, be- 

be gi«n / . " . . *. . . 

in evi- cause It operated as a surprise to give m evidence 
gainst the coiniBg instruments, when, they would under the 
^soner, ^^^ constitute a distinct crime; and had thie prisoner 
the mm- been apprised of their being alleged against him, 
by seeing them charged in the indictment, he might 
have been prepared to rebut the presumption by op- 
posite proofs. This was overruled. 

It is submitted, in arrest of judgment^ that the 
courts of this state have no jurisdiction of offences 

V 



r 
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fceainst coin, and that the verdict is inconsistent with Cbaku*. 

TOS. 

the act> uncertain^ add no judgment can be given 18I6. 
upon it. 

Ist^ Because since the iftdoption of the con^tita- 
UoA of the United States^ the individual states cease 
to have jurisdietidn over the offences ietgaiiist the' 
coin, it being exclusively confined to the United 
States. 

2d) Because> iindet* the constitution of the Uni* 
ted Stately the individual states have no Qurrent 
coin ; but the currency of each state 'a mch solely^ 
because it forms a constituent pkH of the Union : 
and an indielment^ stating the offence to be against 
the currency of any individual state^ and against the 
peaee and dignity of that state^ i^ bad^ for it is alsd 
an offence against the United States^ and the same 
act cannot be a violation of two distinct sovereign- 
ties* 

3d^ Because the act under which the prisoner 
wad indicted^ was passed prior to the constitution o^ 
^e United States^ and values the currency differ- 
ently from the United Sutes; who, since the consti- 
tution^ have the sole ri^ht of regulating the value of 
foreign coins: ^f course^ an indictment following 
the act .must be.a. false allegation^ to wit: that the 
coio is current at the value stated in an act of As- 
sembly of this State^ when the United States have^ 
declared it current at a different \'alue4 
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TOir. 



4th^ Because^ if under the con3titation of tbe 

1816. -United States, the individual states can have a eon- 

current jurisdiction with the United States in pun- 



Statb 



V. ishing.the passing of counterfeit coin, still the ceun- 
' terfeit must be ascertained by a comparison with the 
value placed upon coin by the United States, and 
laws passed previous to such a valuation^ are there- 
fore void. 

5th, Because the verdict is so ambiguous, that no 
judgment can be entered upon it. The indictment 
alleges, that the prisoner passed a dollar in the like- 
ness and similitude of a Spanish milled dollar; but 
the jury have not found that fact, but only thii the 
prisoner passed the dollar knowing it to be coufite^ 
feit, referring to any dollar, perhaps a rix dollar or 
a provincial dollar ; and as no testimony was addu- 
ced of any Spanish milled dollar, there remains 
nothing, by which, to ascertain^ even by referenoe, 
that the jury intended to find the fact in issue. 

Qth, Because the verdict does not find the priso* 
ner guilty of any offence, for the act of 1785 does 
not punish with death the passing one of the coins, 
but is in the plural, and the verdict is in the singu- 
lar. The act particularly describes the offence, 
'^ utter, or attempt to pass, knowing them to be 
counterfeit." And in case the foregoing grounds 
should be overruled, the prisoner moves fi)r a new 
trial, because the instruments given in evidence, 
might have been put into the indictment, being a 
distinct felony, and should not have been allojved as 
mere testimony. 
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/C0LCOCK9 J/ A due regard to the nature of the 
federal govemmeTit^ and the principles on which it iBi6. 
is formed^ will place this case in a dear point of"^!^^^^^ 
view. V. 

As to the first ground^ the federal goverament 
possesses no powers but such as are expressly given 
to it^ or necessarily incident to those given. And 
the states in the formation of this government^ sur« 
rendered none of the incidents of sovereignty^ ex- 
cept such as are enumerated in the 10th section of 
the 1st article of the constitution^ which they are 
expressly prohibited from exercising. What is there 
then to prevent a state from punishing for coining, 
or passing coin, knowing it to be counterfeit ? There 
is no prohibition of the exercise of this jurisdiction 
in the lOth clause ; and the act of Congress on this 
subject (2d Gradan's Dig. p.' 95) contains a clause . 
to this effect, ^^ nothing in this act shall be construed 
^^ to deprive the individual states of jurisdiction, un- 
^' der the laws of the several states, over offences 
^^ made punishable by this act.^' This is at least a 
Legislative construction of the constitution, and, be- 
ing made soon after the adoption of the constitution, 
it may be presumed was done by some of the very 
men who framed the constitution itself. 

But, if a doubt could be entertained upon the 
subject, we have the exposition of the constitution, 
by some of the most able of its framers, in a series 
of papers written in 1788, recommending it to the 
people, in which will be found the following posi- 
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^'tw*** tions, after stating that the plan of the convention 
1816. aims only at a partial union or consolidation. 




^^ The state governments would clearly retain all 
^"^*^^'* the rights of sovereignty which they had before, and 
which were not by that act exclusively delegated to 
the United States, This excluave delegation^ or 
rather alienation of state sovereignty, would only ex- 
^st in three cases; 1st, Where the constitution in ex- 
press terms granted the exclusive authority to the 
Union. 2nd, Were it granted in one instance an au- 
thority to the Union, and in another prohibited the 
states from exercising the like authority ; and, lastly 
where it granted an authority to the Union, to which 
a similar authority in the states would be absolutely 
and totally contradictory and repugnant* " 

It is most manifest that this case is Hot embraced 
in either of the two first ; let us then see if it can 
be comprehended ip the last. Is the exercise of the 
power to punish, for coining or passing counterfeit 
coin by the individual states, contradictory and re* 
pugnant to the exercise of a similar power by the 
Union ? In my opinion, it certainly is not. But I 
will examine the reasons urged by the prisoner'a 
counsel. First, It is said, there is no instance in the 
law of a concurrence of jurisdiction in criminal ca- 
ses. Secondly, That a man might be twice punished; 
and thirdly. That a difference in the measure of pun- 
ishment may, and in this instance docs, exist 

^ As to the ftrst, the history of every country of 
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vbkh I have any knowledn, at least, in which I Cuiua. 
may sajr the science of law ba» made any ^rogress^ isi6* / 
.or the population of which is of any extent^ will af- ""^^^"^"^^ 1 
ford instances of it. The country from whence we •. 
draw our system of jurisprudence^ certainly aifords ^'*"^* } 
abundant proof of the existence of a concurrent ju-* 
risdiction. Our own coitntry^ until very lately^ offer- 
ed proofs of its existence in the county courts^ which 
exercised a concurrent jurisdiction with our superior 
courts in criminal matters. 



^^ 



As to the second objection^ ^^ a man may be twice 
tried^'' this could not possibly happen : firsts because 
it is the established comitas gentium^ and is not un-? 
frequently brought into practice^ to discharge one 
accused of a crime^ who has been tried by a court^of 
competent jurisdiction. If this prevails among na* 
tions who are strangers td each other^ could it fail to 
be exercised with us who are so intimately bound by 
political ties ? But a guard yet more sure is to be 
found in the 7th article of amendments to the fed- 
eral constitution* 



i 



The last objection may be considered as already 
removed^ by shewing that a concurrence of juris* 
diction may exist in criminal cases^ for wherever 
this does exists there may^ and very frequently wil] 
be a difference in the punishment. 

But I go further. When the nature of our com- 
pact^ and the extent of our country are considered^ 
it may happen that the commission cf a crime may^ 
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CBAuif- |>e more injurious to the interests of the cbmmimity 



voir. 



1816. in one state^ than in anotiier ; and hence may arise 

^'^""'"'^ a legitimate ground for a more severe punishment, 

«. I would not be understood to mean that that is the 

"^"^* case here, but only as intending to shew that a 4f- 

-ference of punishment is no argument against the 

exercise of a concurrent jurisdiction. 

As to the second ground, it is only necessary to 
remark, that whatever is the current coin of the 
United States, becomes the current coin of the in- 
dividual state. A Spanish milled dollar is a cur* 
rent coin of the United States. ^ 

The third ground states that a different value has 
been fixed by the general government. The in- 
dictment took notice of a difierence in denomina- 
tion, but there is in fact no difference in value* 
The dollar is still the same ; and if there had been 
a difference, it was incumbent on the prisoner to 
show it, and to prove that the dollar made current 
by Congress was difi*erent from the Spanish milled 
dollar. But there was not even an attempt to do 
this ; and this embraces all that is necessary to be 
49aid en the fourth ground. 

As to the fifth ground, it is certainly a perversion 
of language to say the definite article the may refer 
to any dollars. This objection might have been made 
if the jury had said a dollar. But when the record 
is read, it proves that the prisoner was indicted for 
passing a Spanish milled doUar, and the verdict says 
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he was guilty of passing the do^^ that is^ the dol- CBABtsf- 
lar charged in the indictment. isie. 



Stats 

The sixth groond is also founded on the miscon- v. 
struction of very plain language. The act, after 
enumerating the various coins, s&ys, ^^ any person 
^^.who shall counterfeit^ or utter or attempt to pass^ 
^^ knowing them to be counterfeit^ any of the afore- 
^^ said gold or silver coins^'^ &c. that is any one dT 
them. It appears to me that the construction con^ 
tended for by the prisoner would rather amount to 
this^ that a person must pass one or more of each and 
every different kind enumerated in the act^ rather 
than two of any particular kind^ to complete the 
crime. The word any is synonimous with either^ as 
will appear by the authority of all dictionary-ma- 
kers, and by grammarians is defined to be an adjec- 
tive^ meaning one or more, as the case may be. It must 
Z' at any rate be allowed, that the word must be taken 
in that meaning which the Legislature have most 
clearly attached to it. I confess I feel that I am 
saying more on this ground than it merits. 

/The last ground merits some attention. When 
the criminal law writers say, that you shall not give 
in evidence the stealing of one article, upon an in- 
dictment for stealing another. The reason is obvi- 
ous ; because the articles being separate and distinct 
in their nature, and the subject of different felonies^ 
the party, although innocent, might be convicted ; 
for he would not be prepared to defend himself 
against the larceny of any other article than that 
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ilpeeified in the iadictment. The rule oi law k 
larceny is^ that if an article which has been stolen 
be found in the possession of one who will not^ or 
eannot^ account f<H* the possession^ that he shall be 
adjudged to be the thief. But it is contradictory 
to common sense^ as well as common justice, to ap« 
ply the rule where a man had not had an opportu- 
nity of accounting for the possession. But when a 
man is cliarged with coining and passing counterfeit 
coin, can there be a more direct mode of proving 
his guilt, than by producing the instruments with 
which the coin was made ? would it operate as a 
surprize ? surely the connexion between the offence 
and the instrument is such, that the accused would 
naturally be prepared to account for the possession 
of the latter, when he came prepared to defend 
himself against the former. Upon the whole, I an 
against the motioA for a new trial, and in arrest of 
judgment. 



- ' 



Grimre, J. The two general questions in thisicase 
are; 1st, Whether the power of trying and punishing 
persons who counterfeit the current coin of the Uni- 
ted States, is vested solely in the Congress of the 
United States; and, Sndiy, Whether the state courts 
are not likewise deprived of the power of punishing 
persons passing counterfeit money knowing it to be 
counterfeit 

With respect to the first point, there can be no 
donht that under the 8th section of the first article 
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of the United States constitution, the individual Cwmw 
States gave up to the Cpngress of the United States t8i6. 
this power; for it is there enacted that the Con- 
gress shall have power to com money and. to regu- 
late the value thereof^ and of foreign coin^ and to 
provide for the punishment of counterfeiting the 
current coin of tlie United States ; and in the 10th 
section of the same aiticle^ it is declared that no 
state shall coin money. By these sectiolis^ it ap- 
pea3rs that the power of coining is not only vested in 
Congress^ but that the individual states are divested 
of it. 

With respect to the 3nd pointy it does 'not appear 
that the power of punishing persons for passing 
counterfeit coin^ knowing it to be counterfeit^ was 
either expressly given to the Congress of the United 
States^ or divested out of the individual states. Now 
the 9th section of the amendments to the constitu- 
tion, as agreed to by the several states, and which 
has now become a component part of the constitution, 
declares, that the enumeration in the constitution of 
certain rights, shall not be construed to deny or dis- 
parage others retained by the people ; and in the 
10th section of the same, it is further provided, that 
the powers not delegated to the United States by the 
constitution, nor prohibited by it to the state, are 
reserved to the states respectively or to the people^ 
When we examine the powers conceded by the in- 
dividual states, we find no enumeration of this power 
given to Congress, and when we review the powers 
denied to the individual states, we discover no men- 

99 
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Cbabxis* tion whatever of their beiair divested of this mwer. 

TOW, rn \ 

1816, The individual states were in possession of this power 
before the rati^cation of the constitution of the Uni* 
ted States.; and if there is no express declaration is 
that instrument* which deprives them of it* they 
must still retain it* unless they should be divested 
thereof by constmction or implication. 

Upon this head it has been argued ; Ist* That a 
man tried by the courts of this state for passing coun* 
terfeit coin* would be punished with death ; whereas 
the act of Congress attaches to this crime only fine 
and imprisonment. But this argument can be of no 
weight* as in the individual states a greater variety of 
punishments may be and probably are inflicted tor this 
cirime ; and indeed it is well known that even in this 
state the punishment of offenders when convicted 
under the common law* pr the statute law* in some 
cases is essentially different. The difference* tbere- 
fbre* of the punishment can^ in my opinion^ be of no 
avail in the present motion. 

It has been further argued* that Congress haviiq; 
the sole power of regulating the value of coin made 
current in the United States* that part of the act of 
Assembly {Grimke^s Coll. 314.) which declares the 
weight* and regulates the value of the coins therein 
enuiilerated^ must be considered as repealed by the 
eonstitutional provision on that head ; that then it 
follows as a matter of course^ that the passing of a 
counterfeit dollar not regulated in its value according 
|0 the law of Congress^ is not indictable under our 
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act of the Assembly. But the regulating of the Chahlmt 
ififeight aod value of good coin is very different fh>in 18I6. 
the passing of bad and counterfeit coin. There can ^"^^^'^ 
be no dottbtf that from the regulation of the value of v. 
the coin by Ck)ngress, that all the states, and every Ahtowo. 
individual in them^ is bound by such valuation and 
such restriction. It is the general law of the land, 
and must be observed by all, for it is founded on pow- 
ers given to Congress and renounced by the states. 
It cannot however be concluded thence, that because 
this exclusive right of regulating the value of eoin 
is vested in Congress, that therefore they have the 
sole right of punishing the crime of passing counter- 
feit coin. 

But the act of Congress of the 21st April, 1806, 2 
Graydofty 9^5. contemplates a case of this kind, and 
that whenever it does happen, that a state shall have 
previously provided by law for this offence of pass- 
ing counterfeit money, it shaM not be deprived of 
the power of punishing it ; for, in the fourth section, 
it declares that nothing in that act contained shall 
be construed to deprive the courts if the individud 
states of jurisdiction under the kws of the several 
states, over offences made punishable by this act. 
Bere is an explicit acknowledgment on the part of 
tfie United States, that the individual ^tMtes were 
previously possessed of this power ; that it was not 
abandoned by the individual states on the ratification 
of the constitution; and that the courts of the United 
States, to whom this act gives a concurrent jurisdic- 
tion, (whether eonsTtitutionaUy or not^ is riot for the 
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Cbablm- to gjy^j ^tjj tjjg gtate courts, shall not coDStme tlus 
1816. power ^Ten to them so as to deprive the state courts 
of their right of jurisdiction in a ease of this kind^ 
viz. die passing of foreign counterfeit coin. 

I will allow that this state court has no jurisdio 
tion whatever over money coined at the mint of the 
United States^ nor any that is not particularly enu* 
merated in our act of Assembly ; but to counterfeit 
any species of coin which is brought from foreign 
nations, and which has been declared current by act 
of Assembly, is an offence against thftt a(^ of Asseoi- 
bly and punishable by this court* 

Another argument of great importance is, that an 
offender might be twice tried for the same offence ; 
* once under the act of Congress, and again under the 
state act. But if the courts of the United States 
have a concurrent jurisdiction over this crime, with 
this court, then must either court allow of the plea 
of autrefois acquit, which will be a good bar to a 
second prosecution, because a determination in a 
court having competent jurisdiction, must be tmi 
and conclusive on all courts of concurrent jurisdic- 
tion. 1 Leaehy 160. 

I do not however mean to allow, that the courts^ 
of the United States have such concurrent jurisdic- 
tion with this court ; but as I have said before, that 
is not a point for me to determine. I am only called 
on to decide, whether the prisoner at the bar v$ 
-Itmenable to our courts Cor the offence of which h^ 
has been found guilty. 
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It has likewise been -argued, that the verdict is so cbabus. 
ambiguous^ that ho judgment could be entered up 1816*. 
thereon . The indictment charged tb^risoner ^ith ^^'^^^^^^^ 
passing a dollar in the likeness and similitude of a v. 
Spanish milled dollar ; the dollar was produced in "^"'** 
evidence, and the jury have found him guilty of pass- 
ing the dollar, knowing it to be counterfeit. How 
it is possible in a case of this kind, and with such 
testimony to give a more pointed^ definite, legal ver- 
dict^ I cannot divine. 

As to the objection that the act of Assembly speaks 
of coins, in the plural, and here the party is convict- 
ed of passing only one piece, and therefore the con- 
viction is wrong, X think the act of Assembly ex- 
tends to the passing of one piece as well as many, for 
the words are, ^^ any person who shall utter knowing 
them to be counterfeit, any of the aforesaid coins.^' 
Now the word any means any one, any two, or any 
morcf ; for, if this was not the construction, then one 
who was indicted for passing two pieces, might raise 
the same objection and say, that the act means more 
than two, or that it meant all of them. My opin- 
ion on this point, 1 find Gonfirme^ by a similar case 
in lat Leaehy p. 1, IlassePs Case. Upon the whole, 
my judgment is, that the indictment is properly 
framed upon our act of Assembly ; that that act is 
of force quoad the punishment of persons passing 
counterfeit coin mentioned id that act ; that the ver- 
dict is fiili, precise and definite ; and that, there- 
fore^ the motion must be discharged. 
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ohaki.18. ' Bay, J. The prisoner was indicted under the 
isi'k act bf 1783, passed by the Legislature of this state, 
against counterfeiting the gold and silver coins maieto 
9. pass current within this state. Among those ccmbs die 
Spanish milled dollar is mentioned; and, ii^eed, k 
made th^ standard by which the relative valne of aH 
tlie other coins are regulated and ascertained. 

The indictment, as usual in such cases, contained 
two counts ; 1st, One for counterfeiting. 2nd, The 
other for passing a Spanish milled dollar, knowing it 
to be counterfeit. The second clause of the above- 
mentioned act, declares ** that any person who shd 
counterfeit or utter, or attempt to pass, knowing 
them to be counterfeit, any of the aforesaid gold and 
silver Goins, or keep in his or her poQSsession any 
stamp, dye or mould for coining the same, upon b^ 
ing duly convicted tliereof, shall be adjudged guilty 
of felony and suffer death without benefit of dergy.'' 

The attomcy^general did not attempt to press tie 
evidence against the prisoner, under the first count 
for coining. Under the second count, the evidence 
was very clear and conclusive as to the psssiBg rf 
the counterfeit dollar stated in the indietmtnt by 
the prisoner ; and, as to the baseness of the metal ef 
which it was composed ; the scienter, or knawled|e 
of this baseness of the metal, was inferred fpow wn* 
dry suspicious circumstances proved on the trial- 
Such as some other base money being passed at w 
about the market, and other places in tto vicinitj; 
and supposed to he by prisoner and one of bis aM' 
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eiAte% and particularly by a box found in his truakfiy Chablss. 
after he was apprehended^ containing sundry instru- 18I6. 
BientSy which had the appearance of coining instn)- ^^!][!^7*^ 
mento; and also sundry materials for that purpose. ^' 

Upon the trials an objection was made to the of- 
fering these instruments^ &c. found in prisoner's 
trunks as evidence against him ; as it was alleged 
that this lact of his having instruments in his pos* 
session for coinings of itself formed a distinet and 
fleparate felony by the act, for which he might be 
tried and punished % So that one felonious act ought 
fiot to be given in evidence to support another. Af- 
ter hearing arguments in favour of the objection^ 
the court admitted that one felony could not be 
given in evidence to support another ; as, for in- 
stance, the stealing of a horse could not be given in 
evidence to prove a man guilty of stealing a negro^ 
because they are independent and distinct offences ; 
both susceptible of extemiU proof. But when a 
scienter was tp be proved, it must be drawn from 
circumstances* This speeies of evidence lies deep 
in the human breast, beyond the reach of mortal 
ken. To find out this knowledge, therefore, is al- 
ways a difficult research, and it must be drawn from 
circumstances, indicative of the operations of the 
mind ; and at last, a reasonable presumption is all 
that can be obtained or acquired ; all the legislators 
and lawyers on earth can go no further. It was, 
therefore, under these impressions, that the circuit 
court permitted these forging instruments, found in 
prisoner's possession^ to be given in evidence to the 
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Cbauxs- jury ; not, as has been stated^ to prove the offeace 
1816. of passing the counterfeit money^ but as a circum- 
stance to show that he must have had a knowledge 



TATE 



^ tr. of the baseness of the metalj of which the &be dollar 

▲irrojrio* , 

was composed. 

And unless circumstances of this kind, or those of 
a similar nature, were permitted to be given in evi- 
. dence to a jury 9 all that class of cases or offences 
where a knowledge of the falsehood^ of any kind or 
nature whatever, forms or constitutes the principal 
ingredient of an offence, must fall to the ground, 
and the means of punishment must become useless 
and ino|>erative. 

It is also true, that on the trials an objection was 
taken to the jurisdiction of a state court to try this 
offence under the act of 1783. It was eont^^nded, 
that the constitution of the United ^States and the 
acts of Congress made in pursuance thereof, had vir* 
tually repealed this act^ and that this offence, if any 
had been committed, belonged exclusively to the 
courts of the United States. Both these objections 
were overruled ; the first on the ground, that the 
state of South-Carolina in the year 1 783, when this 
act was passed, being a sovereign and independent 
BtatCi there was nothing to circumscribe her powers 
and jurisdiction, or to limit her authority to pass the 
law in question, which was then soon after the rev- 
olutionary war, justified by the wisest and soundest 
policy, in order to prevent the introduction and cir- 
culation of base and false metal, under the appear- 
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•nee and simSitude of foreurn coins, which, at that Cbaeim- 
period, abounded in the state. 2iid, On the ground 18I6. 
that Cengre8B> being a delegated body from the dif- ^^][^^^^ 
ferent states, possessed no original jurisdiction. «• 
Every power that body possessed was derived from 
the states, and nothing was within its authority, but 
what was expressly given by the constitution that 
gave it being. That this constitution might well be 
compared to a special letter of attorney from prin- 
cipals to agents, to do and perform certain specified 
acts, beyond which their powers were at an end. 
That these principles being conceded, and indeed 
they could not be denied, there was not any thing 
in the constitution^ which went directly or indirectly 
to repeal the act in question, or to prevent the state 
of South-Carolina from puhishing the offence of pas- 
sing counterfeit money, stated in the second count 
in the indictment* 

The case then wont to the jury, and they found 
the prisoner giiilty under the second count in the in-' 
4ictment, ^^ of passing the dollar knowing it to be 4 
eounterfeit/' The foregoing is a concise history of 
(be casea^ it passed on the trial. From this verdictjt 
the counsel for the prisoner appealed, on a number 
#f grounds. 

As to the first ground I remain of the same opinioa 
as at the trial. I cannot concede that the power of pu-. 
nishing this offence is taken away from the state ; and 
even doubt whether the courts of the U. States have 
«> wmli as a concurrent jurisdiction* It is true tlie 

100 
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Cha»li8. constiution of the U, States, art ^ pro¥id«s for coiui'' 
1S16'. terfeiting the current cqIii of die U. States; but by the 
terms ^^ current coin," which are coupled together 
with ^* securities^ in the same s^itence^ is clearly to 
he understood the n«oney coined at the niat of the 
United States, and which is very emshaticaHy caHed 
the current coin of the United States. It was la 
guard and protect theso^ and these only,t from being 
falsified and debased, that this power of providing a 
punishment for counterfeiting was given to Congress. 
Not a sentence or word is said about providing a 
punishment for passing counterfeit foreign coins, in 
this part of the section. The current coins, th^^eia 
ni,eAtioned, must be taken in contradistinction to the 
foreign coina mentioned in the precedmg sentence, 
whose value was only to be regulated by Congress ; 
but nothing is said about counterfeiting them, or 
about providing for the punishment of pasnngthem^ 
knowing them to be counterfeit. 

If this construction is correct, and I trust it will 
be found, upiii a cI jse exami^tion^ to be a true 
one, then it will result as a necessary consequence, 
that no. power whatever is given by the constttutioii 
to Congress to punish for counterfeiting foreign coins, 
or passing them, knowing them to be counterfeit, 
within the United States. That power remains, 
and must of necessity remain with the individual 
states, who still retain all their ordinal powers of 
independent sovereignties, not specially delegated to 
Congress, The offence of passing counterfeit for- 
eign coins, is an evil of great magnitude, for millions 
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of base dollars might be brought into the state and Coakles- 
dreulated^ and if the state had nbt the power of pun- tdi6. 
ishing the offence^ the evil must^ unredressed. "T^"^^"^^ 
^ This offence thc^fore ibiist be pudftlted by the state v. 
laws, or go off with impunity : arid bo sertsible was 
Congress of the necessity of referUn^ this ofretice to 
the state courts thrbughdut the Union> that in their 
mt'of I8O65 when providing fer the punishment of 
passing the current coin of the Unit^ Stales, know- 
ing it to be counterfeit, they inserted a nrovision 
diat whenever it shouM happen that any state should 
have previouriy provided by law for tins offence of 
passing couatcfrfeit money, it should not be deprived 
of the power of punishing this olfence. And that 
nothing) in the said act contained, should be so con- 
strued as to deprive the state courts of jtirisdiction 
troder tbe laws «f the several states. 2 Grat/dbn 
Digest^ 95. 

Here, thM, is a savidg and a reservation of the 
right of the state courts to punish this offence un- 
der state laws, if any such salvo or reservation was 
necessary. - Bnt in trath, this right was never given 
Bp by the states. So that this retrocession, if I may 
be allowed the expression, on the part of Congress 
was an unnecessary act. It serves however to shew 
how very doubtful that body ^as, Its to its exclusive 
iwwer and jurisdiction over this t ffence. 

As to the second general ground, taken on the ar- 
gnmcnt in the court of appeals, with respect to the 
eonstructive surrender of tins right or power to the 
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^'w**^ United States; the advocates fop exclusive juiii* 
181^ diction on the part of the United States^ foresering 
that there was no express cession of this right in the 
constitution^ have resorted to construction^ and have 
contended, that ti|e power of punishing this offence 
is implied in the terms of the constitution. I hav« 
already observed that Congress had no original ju- 
risdiction^ and. possesses now non^ but what is. given 
to it by the ^tates^ 

r 

* 

' The twelfth article of the amendments deelareiy 
^^ that all powers not delegated to the United States 
by the constitution, nor prohibited by it to the 
states, are reserved to the states respectively or to 
the people.'^ Here> then, ia an express reservation 
of all powers not- expressly given, which in my opi- 
nion cuts off forever all egnstructipe or implied pow- 
ers. And, . indeed^ it is a principle which goverps 
all corporate bodies, that nothing shall ever be pre- 
sumed to be within their jurisdiction, hMt what h ex^ 
prcssly given. 

The conclusion I draw from all the foregoing^ pre* 
mises under this head is, that as the constitution has 
not expressly given to Congress the power of pun- 
ishing the passing of foreign coins, knowing them to 
be counterfeit, that body has no constructive or im- 
plied power to do so ; and that as South-CaroUnt, 
being a sovereign and independent state, had a right 
and power to punish this offence and to pass any law 
for that purpose; and, by passing the act under con- 
tuderation^ has done so; there is nothing in the ooa* 
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ititotion of the United t States whkh repeals it. Fi- cbabim. 
nally^ that the act as to that particular offlenoe re- isiel 
mains in fuU force and operation. v-^-^^^n^ 

* Stati 

3d^ As to the admission of the coining instru- ^"'^*" 
jnents^ and material found in ^Boner's possession, 
to prove the scienter^ or knowledge of the counter- 
Stitf or baseness of the metal^ I hatre nothing. to add 
to the opinion I delivered to the jury on- the trials 
and which, is mentioned in a former part of this 
opinion^ further than that a , majority of the judges 
of this state concurred with me in opinion, at Co* 
Jufflbia, on this prait^ in the case of Odelly who was 
was tried at Pendleton, October, 1815. On all the 
grounds, I am against the motion in arrest of judg- 
men^ and alao against the motion for a new trial/' 



NoTT, Justice, diss^ted. All the grounds ta«- 
ken in. arrest of judgpient iii' this case may be redu- 
ced to two } 1st, Whether under that section of the 
constitution of the United States, which gives to 
Congress the power '^ to coin money, to regulate the 
^^ value thereof and of foreign coin, and to provide 
^^ for the punishment of counterfeiting the securitia^ 
^^ and current coin of the United States, article 1. 
^^ federal constitution, section 8th,'' is#lso given the 
power te provide for the punishment of passing any 
of the current coin thereof, knowing it to be coun- 
terfeit 2d, If it is whether the states by delegating 
such power to Congress, have constructively parted 
aU the powers which they had before over the 
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^Vo*"** «ibject and vested it exelusively in the general gov- 
1816. ernment* 




Before I proceed to a particular examination of 
those questbnsy' I tvould prttnise that the United 
States must be he^ to po0ite all the Atmbotes of 
sorereignty in the most ample degree^ over all 
matters expressly delegated to 'them by the coii- 
stitution^ as well as over all such as are necessaiy 
to carry those so delegated into effect; and among 
those the power to carry their own laws into opera- 
tion by providing proper punishment fbr them, is 
^ one. That cannot be conndel^ed a Mvereign inde* 
pendent state which depends on aMtber to csirry its 
laws into execution. A want of this ^^er Was the 
great objection to the old confederation, and to rem- 
edy the evil was a great object of the new one. 
This would be very badly effected by merely grant- 
ing such power to the general govetnment^ and 
leaving the individual states the power to arrest it^ 
by interposing their own laws. The comatitutioD in 
my opinion admits of no such construction. The ju- 
dicial power of the United States is not only oon- 
structively^ but expressly mrade commensorate widi 
the legislative.. It b made to extend ^^ to all cases 
Art. s,§2. arising under the laws of the United States.'^ The 
woi*ds are, ^4 The judicial powa* (of the Uaited 
States) shall extend to all cases in law and equity; 
arising under this constitution, the laws of the Uni- 
ted States, and treaties made, or which diall be made 
under their au<hority.^' This is a case <* arising 
noder a law of the United States/' for by the act of 
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T«1V, 



Ib^rcflSf it is made highly penal to coanterfeit tbe 
current coin of the United States^ or t^- pa6» it i^^i' 
knowing it to be counterfeit. Unless, therefore, that 



^T▲TX 



act of Congress is unconivtitutional, this is one of the ^^ 
cases expressly and exclusively delegated to the 
courts of the United States, for if their power ex-^ 
tends to all the oases of this description^ th^e can 
be none to which it does not extend. 

It is no answer to say it is a case also arising un* 
der a law of the state, for the constitotion expressly 
declares that ^^ this constitution and the laws of the Art. 61 
United States which shall be made in pursuance 
thereof, shall be the supreme law of the land, and 
the judges in every state shall be bound thereby, 
afny thing in the constitution or laws of any state to 
the contrary notwithstanding.'' Any act of a state, 
therefore, repugnant to a constitutional act uf Con- 
gress immediately becomes a dead letter. This con- 
struction may also be inferred from the nature of 
the otjier cases enumerated in the same section of 
the constitution, ^^ all cases affecting ambaasadors. Art. 3,§ S'. 
other public ministers and consuls, and all cases of 
admiralty and maritime jurisdiction." I believe it 
u not pretended that the jurisdiction of the state 
courts extends to cases of this description ; yet the 
same construction that would extend it to *^ cases 
arising under a law of the United States,'' would 
embrace those also. 

This construction is further strengthened by a 
View of the class of cases which immediately follows 
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10 the same sectioo of the constitutioiiy ^^ to co&tri^ 

1816. versies to which the United States shall he a {Nirty ( 

^'^'^^^'^ to controversies between two or more states ; be- 

V. tween citizens of different states^'^ &c« In these cases^ 

*^"^* and those c6nnected with them, the word ^* all,'' is 

^iTL 8,§ 2. dropped ; thereby leaving tO the state courts jurb- 

diction concurrent with the courts of the United 

States, If then this is one of the cases over which 

the general government has exclusive jurisdiction,^ 

the state law becomes inoperative ; for a state can- 

tiot give to itself jurisdiction by legislating on a sub- 

ject exclusively assigned to the United States. 

This brings us to the enquiry, whether the act of 
Congress, providing for the punishment of passing 
counterfeit money, knowing it to be counterfeitf as 
constitutional ; the considejsiation of which will be 
involved in the question first above made in arrest 
of judgment. 

That Congress have power to coin money, to re* 
gulate the value thereof, and of foreign coin, and 
to provide for the punishment of connterfeitiag 
it, is admitted. It is also admitted^ Uiat tdey 
have the power to make all laws which shall be ne- 
cessary for carrying into execution the foregoing 
powers. Is it necessary thez^ to enable Cpngress to 
carry into execution the power to coin money, to 
regulate the value thereof, and to provide for the 
punishment of counterfeiting it, that they should 
have power to punish for passing it, knowing it to 
be counterfeit ? If it is, then, that power is expresdf 
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delegated to them. Or, to put the. question in an- C"^»"»- 
other form. Is it necessary to protect the current ibi6. 
coin of the United States, by imposing penalties on ^^^'^*'*' 
those who shall pass it, knowing it to be counterfeit ? ». 
If it is, then to afford it that protection is one of 
the powers expressly delegated to the ^general gov- 
ernment. Indeed, to use the words of an eminent 
commentator on the constitution, (1 Fed. 299 .} 
^^ Had that Instrument been silent on this head, 
there can be no doubt that all the particular powers 
would have resulted to the general government by 
unavoidable imfrfication. No axiom is more clearly 
established in law, or in reason, than that whenever 
the end is required, the means are authorised; when- 
ever general power to do a thing is given, every 
necessary power to do it is included ; and that such 
protection is necessary to the current coin of the 
'United States, no farther proof can be required 
than thalt Congress and all the states in the Union, 
(as long as they had power over the subject,) have 
furnished it. To have given to Congress the power 
to punish counterfeiters of the coin, while those 
who circulated it were to go unpunished, would 
have furnished it but Kttle security ; and to have 
left this important power to the courtesy of the 
states would have been sliding back into the same 
situation which we were in under the old confeder- 
ation, and defeating the principal, object for which 
the new one was formed. 

Being of opinion, therefore, that Congress have 
not only the pc^wer of punishing for counterfeiting . 

101 
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^" T*"*" ^'*^ ^^^ ^^ ^^^ United States, but also for passmg it, 
1^16- knowing it to be counterfeit, it only remains to exa« 

^^^^]^^^ mine the ^eond f}uestton, to wit: whedier the 
V. states, by delegating suoh power to Congress,* have 
^ '^ ' parted with all ppwer over the subfect themselves. 

w 

It is a matter of no small difficulty to mark out 
with precision the Une of jurisdictioii betveen the 
United States and the individual states, and perhaps 
we shall not meetwitii a more correct view of die 
subject than is taken by. the same . eminent writw 
before quoted. He reduces the exdusive delega- 
tion of power to the United States, or the alienation 
of state sovereignty to thriee cases : 1st, Where the 
constitution in express terms g^rants exclusive aa- 
thority to the Union : 2nd, Where it grants in one 
instance an authority to the Union, and in another 
prohibits the states firom exercising like authority:: 
and Srd, Where it grants an authority to the Union, 
to which a Mmilar authority in the states WQuld be 
absolutely and totally contradictory and repugnant. 
Under this last case, he instances tfiat clause which 
declares that Co^igress shall have the power ^^ to 
establish an uniform rule of naturalization through", 
out the United States." This, observes the writer, 
must necessarily be exclusive, because if each state 
had the power to prescribe a distinct rule, there 
could be no uniformity. Now if tlie United States 
have the power to ^'^ regulate the vakie of money 
and of foreign coin, and to provide for the punish- 
mfent of counterfeiting the current coin of the Uni- 
ted States, they must have the exdusive jurisdic- 
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timi J (rtberwise> two governments equally sovereigh cha^lwI 
and inttependent^ wotild have jurisdiction over the 18I6. 
same subject ; and the value «rf the coin,' and the ^'^^^^^^^ 

\ Stiti 

punishment for eounterfeitiDg^ might be diflRerent in v. 
tiety state. The earereise of sufeh aatht)rity by tlie ^^^"^'"^ 
stat^ wotild be <^ absolutely and t6tdlly do'Atradic- 
toty and repugnant'^ to the exercise of it by the 
United Smtes. lYideed^ concurrent jurisdiction in 
criminal caSes^ between independent governments is 
incompatible with sovereignty; atid the United 
StAte^ and the itadividual states are assdvereign, 
and independent of each dther^ in all caseii of a 
criminal nature within their respective jurisdictions^ 
as the states themselves are. 

We Aeed only look to the consequences of a con-^ 
trary doctrine, to be convinced of this truth. The 
United States punish the counterfeiting or passing of 
counterfeit money with fine and imprisonniclnt ; the 
state of South-Carolina punishes the same offence 
with death. If a man^ put on his trial for such an 
ofiSence should plead* in bar a conviction or acquital 
in a court of the United States, would such a plea be 
sustained by our courts? Or, let tlie punishment be 
reversed ; and would such a plea be sustained in a 
court of the United States? It is impossible not to 
see that it> would not and ought not. Neither the 
courts of the United States, nor of the individual states 
will hold an acquittal or conviction by one, a bar to 
-a trial by the other. Each must, and will insist upon 
the right of inforcing its own penal laws, and its juris* 
diction cannot be usurped by the other. The rig 
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CsA^us- iQ punish^ (says an eminent writer,) " arises from the 
i8u>. right of self defence.'^ A state commonly punishes 
oifences against its own laws^ and an offence i^inst 
the laws of the' United States^ is no ofllmce agauist 
the laws^ or against ^^ the peace and dignity^^ of the 
state of South^Carolina. One, therefore, must have 
the whole jurisdiction, or a person may be twice 
punished for the same act; first fined and imprisoned 
by the courts of the United States, and then hanged 
by the state, which is not only contrary to the ex- 
press letter of the constitution, but contrary to the 
eternal and unerring principles of justice. 

The case put of concurrent jurisdiction of courts 
in the same state is not analagous. There the^of- 
fence is against the same laws and against the «ime 
sovereignty; the crime and punishment are the 
same, and the kw i» satisfied with a trial in either 
tribunal having jurisdiction. 

The rule then must be a correct one, that where 
any power is delegated to the United States, and the 
exercise of such power by an individual state is in- 
compatible with such delegation, it must exclusively 
belong to the general government. The advocates 
for a concurrent jurisdiction derive no support from 
the amendment of the constitution \vhich has been 
relied on. It does not say that the powers not ex- 
pressly delegated, &c. shall be reserved ; but that 
the enumeration of certain rights shall not be con* 
strued to deny or disparage others retained by the 
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people ; and whether by express or necessary impli- Chabus. 
cation^ the effect is the saflie. I816. 

StatM 

It is furthfr argued that prohibiting the states «. 
from making any thing but gold and silver a tender ^*^"®' 
in the payment of debts^ necessarily implies a powei^ 
in them to, make those so. In answer to which^ af- 
ter what has been already said^ I will only observe 
that I am not disposed to admit such an inference* 
Admit ity however^ to be correct^ it only proves, 
that a state may make certain foreign coins current 
within their respective jurfsdictions, which are not 
made so by Congress. But that introduces no con- 
flict of jurisdiction. For the power of Congress to 
punish extends only to the current coin of the Uni- 
ted States. Until, therefore, Congress have made a 
foreign coin current in the United States, they can* 
not punish for counterfeiting it. But that was not 
the ground on which this case was decided in the 
court below, neither has it been made a ground of 
argument here. It is not contended on the part of 
the state that die money passed by the prisoner Was 
not the current coin of the United States. 

I can not feel the force of the distinction taken 
between the coin made in the United States, and the . 
foreign coin made current here. The words of the 
constitution are, ^^ current coin,'^ which I under- 
stand to mean as well foreign coin made current by 
act of Congress, as coin made at the mint of the Uni- ^ 
ted States. The conclusion, therefore, that I have 
«ome to is, that the power of punishing the coun- 
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Chauib- terfeitiBe of foreiga coin made current in the linked 

Ton- ^ ** 

1816. States by act of Congress or pacing the sante^ kaoiw- 
ing it to be counterfeit^ belongs exclusively to the 
general gDvemment^ and the trial of p|jrBpni9 fot tfaose 
offences^, belongs exclusivdy to the courts of the 
United States. The administration of criminal jus- 
tice is not a privilege which we ought to be anxious 
to retain^ though a painful duty which we are some- 
times bound to perform. 

I am of opinion^ the judgment oUght to be arres- 
ted for want of jurisdiction. But as a majority of 
the court diier from me on this pointy it becomes 
necessary to give an opinion also on the ground of a 
new trial. The first ground is^ that as omf act makes 
it a distinct capital crime to keep* i'mplem^itB for 
counterfeiting money in one's possession^ such evi- 
dence ought not tu have been admitted in the coart 
below on an indictment for merely passing counter- 
feit money. Having given an opinion on this point 
in another case^ T do not feel under any necessity to 
goifully into the reasons for the opinion I now give. 
I take the rule of law to be^ that one distinct offence 
shall not be given in evidence to convict a person of 
another, unless the proof of one goes directly to 
prove the other. . Thus, for instance, proof that the 
defendant made the identical dollar in question, 
might have been proper, because it would have pro- 
ved unequivocally that he knew it to be counterfeit. 
But proving that he had implements for coining in 
his possession, did not prove that he knew this dol* 
lar to be counterfeit, any more than proving that a 
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man stole a horse, for which he Was not indicted, ^■^^i'^ 
would be proof that he stole another for which he iBia. 
was indicted. Unless, indeed* there was some ^^'^^^^^^^ 
proofy by con|parison or otherwise, that these were v. 
the moulds in which the dollar passed by^ the de* 
fendant was cast. Sex vs. B€My 1 Campbell, 324. 
I am in fitvour of the motion in arrest of judgment 
as well as for a new trial. 



Gbimke, far Motion. 
Attorney-General ^ Hunt, Contra. 
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TOir, 
Jan. 1811. 




^ Charleston^ January Term, ISll. 

The State 1 Pbingle, Attorney- General. 

vs. > 
Leube.^ ) Heath^ far Defendant. 

The following was the unanimous Opinion of the 
Court op Appeals^ all the Judges present 

Waties, J, 

My brethren have assigned to me the duty of giv* The tmUi 
ing the Opinion of the Court in this case. camkotbe 

given ia 
evidence 

If it required a minute examination of the facts or *" * ^"""' 

* . nal prate* 

principles^ I should be unable^ m my present state cution. 
of healthy to perform that duty ; but the case does 
not require this ; and tire very full and able discus- 
sion of it^ by the counsel on both sides^ has rendered 
the task of deciding on it still more easy. . 

» 

The only question which requires any* examina- 
tion, is^ whether the defendant had a right to justify 
the libel with which he was charged^ by giving the 

truth of it in evidence ? 

« 

* The importance of Uiis decision bu induced the publisher to 
add it to these Reports, not havinn^ been published in a manner cal- 
ealated to preserve it. 

102 
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CHiTiii*- It is not indeed ^bsolutel^r necessat^ that I should 
Jan. 1811. consider even this question. It would be sufficient 
to say, (for it is the opinion of all the Judges,) that 
the ri«:ht which is claimed by the defenVlant has been 
exercised by him in the fullest extent ; that all the 
facts which are thought material to his defence, were 
allowed by the prosecutor to be given in eviedence 
— that notwithstanding these, the jury have found 
his publication a libel ; and that, therefore, there is 
no ground for the interference of this court. 

But as it is of importance, that the rule of evi- 
dence which has been made a question, should not 
be left subject to doubt in in any further case, it is 
thought proper that I should also declare the Opinion 
of the Judges upon the law^ in this respect. 

It has been insisted on for the defendant, that in 
a criminal proceeding, as well as in a civil action, 
a party charged with a libel, may give the truth of 
it in evidence. His counsel have contended that 
this was tl»e general rule of the common law, v^ hich 
inav be inferred? from the statutes of Westminster, 2 
Bich, 2.; and 1 and 2 Phil, and Mary, all of which 
provide for the punishment of false tales only, and 
that therefore tKe publication of ^' true tales,'' how^ 
ever scandalous or malicious, was not then punisha- 
ble. This, I believe, to be a correct construction 
of these statutes, as to all offences which come with- 
in them ; but it does not follow from this, that they 
were declaratory of the only offences at common law 
of the same nature^ and that they recog[^l| a common 
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law right to jastify a libel, by giving the truth in charl**- 
evidence. The contrary may, I think, be fairly Jan. \kii, 
presumed ; for although, on the trial of some offences '^^'^'"^'^ 
under these statutes, the Judges have said that the v. 
same were before punishable at common law, yet ^"^^ 
they do not say that it was not also a common law 
offence to publish even " true tales,'^ for a malicious 
purpose. These statutes, it appears, have prescri- 
bed new and more grievous punishments ; it is most 
probable, therefore, that they only intended to pun- 
ish in a greater degree, the publication of tales which 
were aggravated by falsehood, and to leave the lesser 
offence to the common law remedy. This presun^p- 
tion is strengthened by the consideration, that all these 
statutes were made for special purposes The first 
(stat. of Westmr.) was made to suppress sedition. 
The Stat, of Jfich. 2, was made to protect the great 
officers of the government; and the last, (1 and 2 
P. and M.) was also made to suppress sedition. 

But it is not necessary to explore the dark re- 
cesses of the ancient law, to ascertain this point. It 
has been ascertained for us, by those more enanently 
qualified than we are for this great labour ; by those 
who are our t)est guides in all our legal researches, 
and to whose steady and unerring light we may 
more safely trust, than to any new lights of the pre- 
sent day. AH the great expounders of the law, 
from Lord Coke^ down to Mr. Justice Blackstonej 
have uniformly laid it down as a rule of the common 
law, that the truth of a libel cannot be given in ev- 
idence in a criminal proceeding, and this rule has 
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Chabiu- never been departed from in a single instance. It 
Jan. 161 :< is true^ that a difference of opinion did for some 
time subsist among the English judges^ on the law 
respecting libels ; but this was only on the questicmj 
whether the courts or the jury should decide on the 
criminal intent of the publication. The dispute was 
at last settled by the stat. of 31. Geo. 3. commonly 
called Mr. JF^^s act ; and we think correctly set^ 
tied — for we are all of opinion^ that the statute was 
only declaratory of the old law. A jury has the un*- 
questionable right to decide on the criminalty of a 
libel, as far as the libel itself is the evidence of it. 
For this purpose, a defendant may read and rely on 
any part of it, to show an innocent motive and pur- 
pase in Uie publication ; and this right was allowed 
to the defendant in the present case in its fullest lat-* 
itude. 

But the law, at no time and under no eonstruction 
has ever authorised a defendant, in a criminal pro^ 
ceeding, to justify a libel by giving the truth of it in 
evidence^ This has been invariably refused. It has 
been asserted, that the Jirst case in which this was 
solemnly ruled, was decided in the Star Chamber; 
but as no case can be found, prior to that in which it 
was otherwise ruled, it is reasonable to conclude, that 
this was not the creation of a new rule, but the ob^ 
servance only of an old one. And even if it did or- 
iginate in this odious and tyrannical court, yet it 
does not follow, that the rule itself is also odious and 
tyrannical. 
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The adherence to it by the common law courts. cbibl»»- 

^ ' TOW, 

ever since^ proves the contrary. They have given J^n. isii. 
legitimacy to it as a common law rule ; and its au- ^^^^^^ 
thoritv is further sanctioned by the justice and mo- 9. 
rality of its object. How many other rules are there 
of more modern origin^ and of less importance to 
the quiet and happiness of society^ which are ac- 
knowledged to form a part of the common law^ and 
fh»n which we are not at liberty to depart? 

It is a great error^ to look to tJie first sources of 
the common law^ for the purity of its principles. 
The best and purest of these^ are of later accession. 
The sources of the con mon law^ (except such parts 
as were derived from the Laws of Rome) were shal- 
low and muddy. In its downward course^ it has 
been continually filtered and enlarged^ by passing 
through courts of increased wisdom and science; and 
it is owing to these continued filterings and acces* 
sionsy that we see it as it now-is, a clear^ wholesome^ 
deep^ and majestic stream. The most ancient deci- 
sions rest chiefly upon feudal principles^ or upon 
reasons altogether barbarous and preposterous ; these 
have been gradually disregarded ; and we see more 
modem adjudications supported by such solid and 
rational grounds^ that we may now say of the com* 
men lawy with a very few exceptions^ that nothing 
is law which b not reason. 

But there is good cause to believe, that this rule 
did not originate in the Star Chamber, and was not 
the creature of that court. The rule was not pecu*- 
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*'^*"*' liar to England. It existed long before. It midc a 
jwi^iMi. part of the Roman law. We read in the pan ecis of 
Justinian^ that ^' a defamer is not to be exempt from 
^^ the punishment due to the injury^ although thp 
^^ libel contains nothing but what is true. It is not 
^^ permitted to make proof of facts, which are secrtt^ 
^^ and which have been the foundation of the libel." 
The same rule was adopted by a special edict of 
France, in 1561. And it is also to be found in the 
constitution of the E|mperor Charles the 5th, in these 
words : " Though the defamation \\ ere grounded on 
" truths yet the defatier ought to be punished ac- 
*f cording to the power of the judge.^^ See bat. 
Justin, lib. 4. tit. 4. 2. Damat. B. 3. tit. 12. And 
also Bayl^s Dissertation on defamatory libels. 

It i^ most probable then, that this rule was deri- 
ved from the civil law. We know that for many 
centuries, this was the law of all Europe ; and Eng- 
land was governed by it for near 400 years. Al- 
though the barbarians who successively invaded and 
possessed that country, introduced into it many oT 
their own laws and customs^ yet the maxims and 
principles of the Roman law were too deeply founded 
in reason and justice, to have been ever disused; 
and there is no doubt, that they compose now a large 
part of the common law of England. The celebra- 
ted Sir WilliaurA Jones has said, ^^ the pandects* of 
^^ Justinian^ are a most valuable mine of judicial 
^^ knowledge. They give law at this hour to the 
^^ greatest part of Europe; and, though few English 
^^ lawyers dare make such an acknowledgment^ the 
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" civil law is the true source of Heady all our Eng- ^H""™* 
^' lish laws, that are not founded on a feudal origin/^ Jan. isut 
(Letter to the govemor-general of Iudia> in 1788.) ^^^^ 

V, 

I hope that the authority of this enligjiitened' and 
profound searcher into antiquity, will satisfy the ob- 
jection which was made to this rule^ if it should 
happen to be of Roman origin. But this is not only 
the law of Ent^land, and probably of all Europe ; it 
is the law also of most of the free States of Amer- 
ica. It is the law of New-York^ (as appears in the 
trial of Croswellj) even in the exceptionable degree 
which Mr. Fooc^s Act was made to correct. It wa9 
the law of Pennsylvania ; because the constitution of 
that state makes an exception to it in libels against 
public officers. And it must have been the law of 
Connecticut, previously to the act of her Legisla- 
ture in 1804^ or that act would not have been made. 

I have so far considered the case on the ground of 
authority^ and it would be sufficient for us to decide 
it on that ground only ; for we are bound to declare 
the law, and to^ve it operation, whether it be 
found on good or bad reasons. But, as there* does 
not exist in the whole system of our laws, a rule 
better supported by reason than the one under con- 
sideration, and as the counsel for the defendant 
ha^re contended that those reasons are not applica- 
ble to the state of our society— -it is proper 
that I should take some notice of the objections 
made on this ground. I think, indeed, that the 
Hiultiplied instances of the general adoption of the 
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CBAKns- mie, in every state of society^ and under every form 

TO S . 

iTan. 1811. of government, afford sufficient proof of its being a 
mle both of general policy and morality. But as 
this is more fully evinced by the reasons assigned 
for it by the commentators on our laws, 1 will pro- 
ceed to examine these. In 5 Rep. 12. Lord Cok 
says, " a libel may be either against a private man^ 
^^ or against a magistrate. If it be made against a 
^* private man, it deserves a lievere punishment ; 
^^ for although a libel be against one, yet it excites 
** all those of the same family, kindred or society to 
'^ revenge J and so tends to quarrels and breaches of 
^^ the peace^ and may be the cause of the shedding 
« of blood.'' He then proceeds to say, '* it is n&t 
<^ material whether the libel be true^ or whether 
^^ the party Hbelled be of good or ill fame ; for in 
'^ a settled government, a party grieved, ought to 
'' complain for any injury done him in the ordinary 
<^ course of laWj and ought not by any means to 
" revenge himself either by libelling or othen^isc." 
The same reasons for not allowing the truth of a li- 
bel to be given in evidence, are laid down in nu* 
Dierous other authorities ; but I shall only refer fur- 
ther to Mr. Justice Blackstone. In his 4th book, 
150. he thus sUtes the Uw : *Mt is immaterialf 
** with respect to the essence of a libel, whether the 
*^ matter of it be true or false, since the provoca- 
'^ Hon and not the falsity is the thing to be pun- 
" ished criminally ; though doubtless the falsehood of 
^^ it may aggravate its guilt and enhance the pun- 
^' ishment.'' '^ In a civil suit, a libel must appear 
^* to be false, as well as scandalous ; for if the eharge 
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^* be trae> the ^atty has received no injuty, and CHAmtii. 
^^ has no ground to demand a compensation for him- jan.isii. 
^^ selfy whatever offence it may be against the pub* "^^^O^ 
^^ lie. But in a criminal prosectltion^ the tendency v. 
^' which all libels have to create ammosiUeSj and to '^^ 
^^ disturb the public peace is the ^le considefatiotk 
^^ vf the laU).^^ 

Here then we see it distintcly laid down^ that al- 
though the falsehood of a libel^ will aggravate the of- 
fence^ yet the offence is complete without it? but a 
libel is an offence not because it is fake, but because 
it tends to prwoke quarrels and bloodshed, and be* 
cause it is an act of private revenge, which is an 
usurpation of the public authority ; that the objects 
therefore of punishing a libel, are to preserve the 
public peace, and to enforce a due submission to 
the laws. Can it be seriously contended^ that these 
objects are not applicable to our state of society ? It 
appears to me, that every reflecting mind must al- 
low that they are peculiarly necessary to a free gov'^ 
emment. The preservation of the public peace, 
and the prevention of private vengeance in any'' 
form, are the very foundation of civil liberty, which 
eould not be said to be fully enjoyed, unless these 
great ends were fully seeured. It is for this reason 
that the sending a challenge is a bigh offence* This 
too is punishable, only because it is di provocation to a 
breach of the public peace. It is aliso a public offence, 
to seize by force one's own property, because it is not 
a wful for any i^n to redress his own wrongs. If, 

therefore, a man forcibly takes possession of his owa 

103 
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Cmiitis- land, he is punishable for a forcit^ entry. How- 
Jan. 1811. ever manifest his right may be, yet he is not allowed 
to regain it by force, but must apply to the law for 
its aid and sanction. It would be in vain for him to 
urge the (wardship of being published for taking his" 
own property. The law would reply, that he had 
done an act which affected the public peace, that it 
was his duty to refer his claim to an authorised tri- 
bunal, and to seek redress from the law. - This re- 
ply may be fairly made to the reasoning of the coun- 
sel for the defendant m the present case. It was 
zealously contended that the publication of truth 
could not be a crime. But the truth makes no part 
of the essence of a libel; though the defendant 
had proved his charges against the prosecutor, yet 
this proof could not have availed him ; he would^ 
notwithstanding, be guilty of having provoked *9l 
breach of the public peace, and of having usurped 
the public right by redrfto^ing his grievance in his 
own way, and inflicting punishment by his own 
measure. 

These reasons for not allowing the truth of a libel 
to be given in evidence in a criminal proceeding, are 
folly sufficient to justify the rule. But there is an- 
other reason for it, which will* be thought by many 
to give more value to it than any other. It serves 
to protect from public exposure secret infirmities of 
mind and body, and even crimes which have been re- 
pented of and forgiven. Who will say that the truth 
of these should be given in evidence to satisfy or ex- 
cuse the exposure of them ? ^A man may have beent 
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overcome by soine strong temptation^ and been in- caABLits- 

duced to commit a crime which he has since abhor- jan. 18I1. 

red ; for which, by a long perseverance in virtue ^^'^^^'^^ 

and honesty, he made his peace with all who could r. 

be injured by it ; and has thus a well grounded hope ^**'^"- 

of obtaining pardon from his God. A woman, toQ, 

who may have yielded to some seducer, or been the 

wiHing servant of vice, may have since become the 

."faithful partner of some worthy n:an, and the mother 

of a virtuous offspring ; her frailties have long been 
forgiven, and she is in the enjoyment of the esteem 

and respect of all her neighbours. Will any one say 

that these expiiited sins may be dragged from the 

privacy in which they have been sheltered ; that 

they may be presented to the view of an unfeeling 

world ; be punished afresh by disgrace and odium, 

in which innocent connexions must participate ; and 

that the autlior of all this misery may justify the act 

by showing the truth of the charges? Shall he be 

allowed to disturb the sacred work of reformation, 

and rob the poor penitent of the blessed fruits of her 

repentance? Justice, eharity, and. morality all forbid 

it, and thank God ! the law forbids it also. 

There is one more ground in this case, 
quires some notice. It was contended tha 
lication of the defendant was the history 
cial proceeding ; and therefore no libel, 
no doubt that a true account of the proce 
court is no offence, unless it is intended 
a vehicle to convey slanderous charges, and 
jfy a malicious purpose ; in which case it would be 
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ciABLtflr libellous, though true. But the publication of the 
^an. isii. defendant does not profess to be a report of a judi- 
cial proceeding. It expressly states that the design 
is to expose the ic\justice of a decree of the court of 
equity, and the malpracticis of the prosecuror, as a 
solicitor ; by imposing on the €ourt« and inducing a 
party to the suit to swear to falsehood. — ^Whether 
these charges were made with a malicious intent, or 
not, was a question for the jury, which their verdic^ 
has decided ; and there is no reason for ordering a 
new trial on this ground. 

Before I . conclude, it is thought proper that I 
should state, that the delay which has occurred ia 
the decision of this case has not proceeded from any 
difference of opinion among the judges on the for- 
mer argument, but from a desire that, in a case so 
, interesting to the feelings and reputation of the par- 
ties, the subject ^ouM be fully considered before it 
was decided. The death of our late excellent bro<- 
ther Mr. Justice Wilds made it necessary that vor 
other argument should be had at this court, because 
Mr. Justice Nott and myself were not present at 
the former one. The case has been now most am- 
ply discussed on both sides, and the* opinion deliv- 
ered is the unanimous opinion of the bench, aftev 
the fullest consideration and the most perfect con- 
viction^ 
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CASES «"i:r 

Jan.l822« 



ARGUED AND DETERMINED 




IN THB 



iSDVSIS ®]F IB^VaS? 



« 



Charles I. Jekkiks^ et ai. \ Martin ^ f or j9ppeUant. 

vi. \ Petigr^e, far Com" 

James Hogg. ^ 3 plainants. 

» 

Tried before Judge Desaussure^ Jbntiary^ 1822. 

.The bill was filed to compel the specific perform- a pnhu 
ance of a contract for the purchase of a plantation JJ^j^^ mad* 
called Bethel. The plantation had been sold under ^ ^^^^ 
a decree of the Ctfurt of Equity, for an easy parti- coun of 
tion among the representatives of the late Major oiT^lf^. 
Felot. The bill charged that the defendant pur- '^^^'''^^ 
chased at the Commissioner's sale by his agent James a«r^nt of 
JB. Hogg ; and set forth some acts* subsequent to ties; and* 
the sale, by which it was contended, that the de- ill*the^ 
fendant had acknowledged the purchase. ^^ . 

sufiicient 
menionndiiin in writing^. The employing of a person to bid on the part of the 
vendors, at a public sale is not illeral { and a purchaser at such sale will be cma- 
pelled to complete his purchase, akhough he had no notice that such person waa 
90 employed, and the price by such means was carried much beyond tne real va^ 
hie. If a man wiU stand by, and permit his name to be set down as the purchaser 
•f lands by the direction of the hicfder he will be bound as purchaser^ although 
tbc bidding was wiUkoat his authoriiy. 
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CHAMti- The defendant pleaded the Staute of Frauds, and 
Jan. 1833. by answer denied that James E. Hogg was author* 
ised by him to purchase : He admitted that he at* 
tended at the sale^ and bid for the lands as far as 
forty- two dollars per acre : That another person ad- 
vanced upon this bidding, whereupon he walked 
away : And he denied that he ti^as privy to the 
subsequent bidding by James E. Hogg. He ad- 
mitted that some persons spoke to him on the same 
day, as the purchaser ; and that he did not disclaim 
the purchase; but denied that he ever admitted 
that he was the purchaser. He alleged, that since 
the sale he had discovered that a person had been 
employed by the vendors to bid, without any inten- 
tion of purchasing ; but merely to raise the biddings 
of the defendant: Andahat such persons had bid 
against him with that view. And that the real 
value of the plantation was not above half the prioQ 
at which it had been set down to him« 



1 



The cause was heard before Judge Desaussure at 
Coosawnatchie, on 29th and 30th January^ 1882^ 
and the parties went into evidence 




A 



For Cofnplainant. 
James Porcher sworn — ^Was attending, and with- 
in hearing of the sale : Heard Mr. Ikgg named as 
the purchaser, and the Same thing rcjieated among 
the by-standers— Soon after the sale, witness went 
into Jal'meau^s shop, found Mr. Hogg there with 
Iris son James: said to him, that he understood he 
had bought Bethel — he nodded and said *' yes"— 
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Witness theo'observed, ** I understood you bought C"*»i'»»" 
it for your son:" to which Mr. Hogg answered Jan. 1 822. 



" yes." 



Cross-examined, — The witness was not far from Uoo^ 
the place where the bidders were standing; but he 
does not recolledt having seen Mr. Hogg, till he 
met him at JuKneau^s. 



Benjamin H. BucAner. — Q, Did you expose 
Bethel to sale in November^ 319? — j}. I did on the 
8th November, lS19'^-MoseSf from Charleston, was 
the crier, I was sick at the time. 

Q. Who were the bidders at this sale ? — ^. I 
think Captain Huguenin bid as far as 18 or 20 dol- 
lars ; the other bidders were Mr. Huger and James 
Hogg — Mr. ^0^^ was bidder at 42 dollars — ^Mr. , 

Huger bid 43 — and Mr. Hogg walked oflf. This 
bid was cried some time, until Mr. Hogg^s eldest 
son stepped up, and bid forty-four dollars per acre, 
at which price it wa& knocked down. , ' 

Q. Who was declared the purchaser or last bid^ 
d^rP— w2. I lusked the young man, who wa3 the bid* 
der? He huswtved James Hbgg^jun. Knowing that 
his grandfather, who was also called James, had ' p 
died within a short time, and believing he meant his f 

father; I asked him, do you mean James Hogg • ^ 
your father? He answered, ** yes.'^ 

Q. Was thie defendant in hearing at the time? — 
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Chablbs- ^. I did not see him. He had walked off whcm 

TOH. 

Jan. 1822. forty- three dollars were bid ; when I lost sight of 
^^^^^'"^^ him^ he was twelve or fifteen paces off, walking from 
^ai. me towards the court-house. I met him afterwarda 
Hom! as I was going to the court-house. 

Q. Had you any conversation .then ?— *-.tf. I told 
him his son had bid off the lands for him, at forty- 
four dollars per acre. He said, he w^» sorry for it, 
but as he had made a good crop, and his son mas go- 
ing to be married, he would pay the cash part, and 
the young man must help to pay the balance. 

Q. What memorandum did you make ? — y!?. T3»c 
first memorandum I made was with a pencil on the 
advertisement in my hand, ^< James Hogg^ forty- 
four dollars per acre/' Then I made the memoran* 
dum in my sales book : This memorandum wia 
made on the same day, and is as follows : 



% 

4 



Sales of two hundred and eighty acres prime land 
belonging to the estate of Major Charles Pelotj to- 
gether with a small tract of pine land, quantity not 
known, thrown in as an appendage to the plantation. 
Conditions, one half the purchase money cash in Ja- 
nuary next ; the balance on 1 January, 1821. This 
8th November, 1819. 



James Hoggy 



280 acres planting land cal- 
led Bethel, (the family burial 
ground reserved) at 44 dollars 
peracrc; 812,320, '^ 



^ 
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*rhe lines at top as far aslhe black line are, as well Charles 
as I can recollect^ a copy of the particular by which Jad.i823. 
I sold the land — Mr. Ho^g met me the same (lay* ^-^"^"^^^ 

*^^ ^ JF51CIKS 

and said, my son is going to be married ; will yon ^ ai. 
enquire of Dr. Porcher if possession can be had of us^l] 
the house and buildings before January? I asked 
him to walk into the Ordinary's office^ where Dr. 
Porcher was — He asked the same thing of Dr. Par- 
cher^ who told him possession could be given in the 
course of next week, except of the cotton- house, and 
such buildings as were necessary in getting out the 
crop— Dr. Porcher then observed to him ; you have 
bought the plantation ; now you had better buy the 
islands. He replied let me ,pay for that first— ^PU 
then talk with you about it. 

Cross-examined by Mr. Martin. 
Q. You sold other lands on the same day ?— i^. 
Yes, two other tracts. 

■ 

Q. Which did you sell first?— •tf. Bethel 

Q. Did you sell the other tracts before you came 
into the house ? — ^. Yes. 

Q. Was Mr. Hogg present when you made the 
memorandum ? — j3. No, nobody was present. 

Q. How long after the sale before you met Mr. 

Hogg ? — A. It was perhaps half an hour after the 

commencement of the sales: the sale began at 

twelve, and I do not think it continut'd more than 

half an hour : the entry was made in the afternoon. 

104 
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CHAntT^a* Q. Wajj Mr, JK>^^ present at the bid of 44 dol- 
jaii. 18 2 lars ?— %/?. 1 have already said he was not. He was 
the bidder at 42. Mr. Huger beckoned to me and 
saidy do you think I can venture another bid, in a 
low voice. I looked at Mr. Hoggy and saw much 
anxiety in his countenance^ I replied in the same 
tone. I think you may. He then aaid^ Fli giVe43; 
at which Mr. Hogg walked away. 

Q, W(Te there any other bidders besides Mr. 
Hnif(tr and defendant ?-~./?. The competition was 
between them. Captain Huguenin bid 18 or 20 
dollars. But Kingj my crier, was in liquor ; so I 
got Moses to cry, and set up the land anew. Do 
not recollect any other bidder^ besides Mr. Hugtr 
and Mr. Hogg. 

Q. Do you believe the plantation to be worth ia 
reality more than 20 dollars per acre ? — Ji. Think it 
would be pretty well sold at that price. 

Q. Does Mr. Huger own the adjoining planta- 
tion?. — t^. He does. 

Examined in reply by Mr. Pettigrue. 
You have said that when you saw Mr. Hogg 
last, he was twelve or fifteen steps from you — when 
Mr. Huger bid you look out for him? — A. When 
Mr. Huger bid 43 dollars, Mr. Hogg was within 
eight steps of me : as soon as the bid was made he 
walked off — seemed much relieved, and I was some- 
what surprised^ as I k)oked for another bid — ^saw no 
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more of him till the sale was over, alihoueh I looked f^"*"' ••- 
for him — when I lost sight of him he was fifteen or Jkn.i82> 
seventeen paces from me. 




Q. Could Mr. Hogg have heard his son from the hmo' 

It 

place where he stood when you saw him last? — Ji. 
I think so if he had been paying attention : but he 
was then in the act of walkings and there was a 
short interval before his son bid — but his son might 
have been heard twenty yajrds. 

Q. Does Mr. Hogg live in the neighborhood pf 
Bethel^ and was he acquainted with the land ? — •/!. 
He lives seven or eight miles from it^ but I never 
saw him on it : he was on visiting terms with the 
family, and Dr. Parcher his family physician. 

Q. Does he attend the Euhaw Church? — j1. He 
does : The churr.h is within five or six hundred 
yards of the dwelling house of Bethel. 

Q. How long has he lived in the neigh boarood? 
— Ji. I know he has been there fifteen years, and 
believe he was born in the neighoarhood. 

Q. Did James E. Hogg go to his father after he 
had left you r — ^. 1 think n t; I saw nothing of i(n 
till he came up from the othir sidt — il the young 
man had said he was the bidder, I should ni>t t.'aye 
taken him believing him a minor, but have since 
heard he was of hge. 
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Jamt% Poreher called back. — Q. Do you know 
jan.ib22. thatDp. PoTcher f[\x\t Bethel^ and left the possession 
;r»»Kui« for Mr. Hogg before January^ 1820? — A.\Am\ 
^ «'• know when he quit : but he was making prepara- 
HooG. tions to give up the possession as soon as possible to 
Mr. Hogg. 

Q. Do you know the place has been abandoned^ 
and left vacant ever since ? — Q. I know the place 
has been lying vacant during the year 1820^ and 
Dr. Poreher and the family have laid no claim to it. 

Q. Do you know that the family have dispersed; 
and hired out their negroes in consequence of the 
sale ? — ^. I know they have hired out their negroes^ 
and broken up their establishment there. 

Mr. Ralph McJVeill. — Q. Were you at the sale 
of Bethel ? — ji. I attended the sale. 

Q. Did you hear the bidding ? — ./?. To the best 
of my knowledge I heard Mr. Hogg bid^ and afte^ 
wards his son: Think Mr. Hogg y^BS walking at 
the distance of a few steps from his son, and within 
hearing : In a very little time after the land was 
knocked oif, I went across the road, and Mr. Hogg 
was parallel to me within a few paces : I observed 
to him that he had made a heavy purchase : He said 
the young fellow was going to be married^ and wan^ 
ted a house. 

Q. Did you hear Mr. Buckner require the name 
of the bidder? — A. Cannot speak positively. 
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Q. Did you understand Mr. Hogg was the pur- Chahmii. 
chaser, or his son? — Jl. The impression on my jan.1822. 
mind was, that the son was the agent of the father. ^^^^^"""^^^ 

d aU 

Q. What were your reasons for thinking the son Hoai. 
was the agent of the father ? — A. The impression 
proceeded from the circutnstanpe of Mr. H^g^s 
bidding first, and his son afterwards. 

Q. Do you know whether Mr. Hogg bid more 
than once ? — A. I took notice of his bidding* but 
don't know whether he bid more than once. I was 
attending less to the bidders than to the crier ; who 
seemed to be extremely clever. The young man 
spake aloud : think his father was at the distance of 
6 or 8 paces from him. I cannot be positive in these ' 
things — was present by accident, and have stated 
matters just as my memory serves me. 

Mr. John Huguenin. — On the day the plantation \ 

of the late Mr. Peht was sold, I was present : saw 
Mr. Hogg and Mr. Huger bidding for it. When 
it was bid off at 44 dollars per acre, hearing Mr. 
Hogg was the purchaser, weint up to him, and ob- 
served he had given a great price. He had a paper 
in his hand, and I supposed he was calculating the 
amount. He said it was twelve thousand and some 
odd hundred dollars ; but as he had made a very 
good crop, he could comply with the terms of sale. 

On the part of Defendant. — ^The hon. 2). E. Hu- 
ger y examined. 
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Chablm- q Were you present when the place called 
Jan. i822. Bethel was sold?-— t/^. I was. 



Q. Did you attend, or bid at the request of Dr. 
PorcheTf or any other person ? — Ji. I do not re- 
. collect that I was requested by Dr. Porefier : if I 
am not mistaken, it took ' place during the sitting of 
the court, which I attended professionally. At the 
sale I was requested by Dr. Porther to bid, and did so. 
I do not recollect that any other person said a word to 
me on the subject. In bidding I frequently consul* 
ted Dr. Porcher, and was governed by his wishes. I 
well recollect that he had a much better opinion of 
the place than I had, and requested me to bid it up 
to a price which I considered much bey6ml its va* 
lue. 

Q. Were you requested to bid to any, and to 
what, given price? — 1>4. 1 do not recollect the sum 
to which I was requested to go ; but it was within 
one dollar of the actual price. 

Q. If yo?i were not requested to bid to any given 
amount, then have the goodness to say whether yoa 
were not requested by some one of the complainants 
to bid up the plantation to the highest price that 
could be obtained? — Jl. I am not quite sure of the 
motive which influenced Dr. Parcher in bidding so 
much : he had frequently spoken to me of the great 
importance of this place to him. In all our conver- 
sations, he appeared desirous^ if not determined to 
^ urchase it. I had always expressed my bdief Chat 
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it would sell for more than it was worth % aod that, Ciu»tKg- 
therefore, he ought not to purchase. If I mistake Jan.i822. 
not, however, the t octor's residence was changfd ^ 
just before the sale ; I think he had then removed c< a/, 
from Bethel to Coosawhatchie. This removal ma(y hogb.* 
have caused him to change his mind as to the pur- 
chase r but this I do not. know. 1 well recollect 
that a few days after the sale he told of the impor- 
tance of this place to him, and verj earnestly pro- 
posed that I should obtain the consent of his mother- 
in-law, Mrs. Jenkins^ to join hiiti in an application 
to Mr. Hogg^ iox relinquishing the purchase to 
them. I told him the place had sold so far above 
its value, that I could not advise JMrs. Jenkins to do 
so. If I am to state my opinion, I phould say that 
Dr. Porcher had meant to purchase, if the price was 
reasonable : and that in case he did not purchase, 
he was determined that the buyer should pay such a 
price as would compensate him for his disappoint- 
ment I am not sure, however, that he was 'not 
very much influenced by competition ;* and but for 
his subsequent proposal, I should have believed that 
his object was a high price, rather than a purchase. 

Q. Do you recollect at what sum all the bidders, 
except the defendant, stopped ? — ^. I neither re- 
collect the bidders, nor the price at which they 
stopped. I only recollect that Mr. Hogg was re- 
garded as the serious bidder. 

William Bealer sworn. — ^Does not think the plan- 
tation worth more than 20 dollars per acre, on the 
terms the commissioner sold it. 
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cha«ui- James Bolan. — ^Taking the pine lan^ as an appen- 

TO N . v> * 

Jan. 1822. dage^ thioks the Bethel plantation worth 20 dollars 
^^^^^^ per a(5re : he would be willing to give that price oa 
H a/. the same conditions as it was sold. 

V, 
HOQ*. 

Abraham Duponty Esq. — Does not think the plan- 
ting land worth more than 20 dollars per acre, al- 
lowing the pine lands to go with it. 

James E. Hogg.—Q. Did you bid at the sale of 
Bethel, of your own accord? — A. Undoubtedly. 

Q, Did your father give you directions to bid for 
him? So far from it, did he not expressly forbid you ^ 
d do so?— .>4. He did not authorise me to bid, but 
he did not forbid it. When my father bid 42 dollars, 
I told him if I was in his place I would not bid any 
more — he said he did not intend to do so, and 
walked away — he gave me no authority at all to bid 
for him. I am conscious he did not hear my bid, for 
when I told him of it, he shook his head, but sud 
nothing. 

CfDss-examined. — Q. Was not you father well \ 
acquainted with the land? — A. Cannot say posi- 
tively. 

Q. Has he not been frequently there ? — A. Not 
within the last seven or eight years. He passes by * 
the . plantation iii going to Coosawhatchie : he at- 
tends the Euhaw Church, and this plantation is 
within sight of it. 
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Jhhn H. Hogg — Q. How far were you from the CHAmw*. 
Commissioner at the sale ; and especially while the Jan. 1822. 
crier was on the hid of 43 dollars ? — A. I was on ^•^^'"'"'^ 
the lefl;^ and saw my father walk off— I went up to et ai. 
him^ and 'he said^ ^' thank Gtod^ the land is off.-' ho«^' 
We then went towards the cottrt house^ when James 
E. Hogg told him the la&d was put down to him^ 
he was surprised. 

DECREE. 
The defendant resists the demand for a specific 
performance on the following grounds: 

1. That he was not the last bidder. 

2. That the entry of the sale was not regularly 
made by the commissioner. 

3. That a puffier was employed at the sale, who 
forced the bidding much beyound the value of the 
}and^ which vitiated the sale. 

4. That the complainant should be left to an ac- 
tion at law for damages. 

On the state of facts as they appear by the answer 
and the evidence, the first question th%t arises, is . 
'^ Whether. «/ain^ Hogg the defendant is bound as 
the purchaser?" There could not have been any 
doubt on this pointy if Mr. Hogg had adhereil to 
his resolution of not becoming the purchaser after 

the bidding he made at 42 dollars per acre. It is 
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CBAmLis- uonecesfiary to recapitulate the evidence ; but upon 
Jan. 18 ^. considering all the facts of the case^ it does appear 
to me that his acts amoudted to a confirmation of the 
bidding of his son on his account. He was within a 
short distance^ and probably heard his son bid. If 
he did not hear^ he was immediately informed ; for 
the Commissioner^ as well as several oCthe spectators 
spoke to him on the subject^ as the purchaser ; and 
instead of disavowing the aot of his son, and dis- 
claiming the purchase to the commissioner^ or to the 
spectators^ he made a calculation of the amount of 
the purchase in pencil^ and stated he would comply 
with the terms of the sale; he even applied for an early 
possession of the property^ and he then went away 
leaving the commissioner and the heirs of the estate^ 
and others, under the impression that he was satis- 
fied and would complete the purchased—many per- 
sons become bidders at sales, by the agency of others: 
and if they have not given authority, or if the agent 
exceeds his powers, they are bound to disclaim im- 
mediately. Instead of this, every thing done by 
Mr. Hoggj was a confirmation of the act of his 
son, and I think him bound by it, more especially 
as the other party acted upon his •onfirmation, and 
gave up and abandoned the plantation, which lias 
been lying waste ever since, much deteriorated. 

• 

The second objection of the defendaqt, is that he 
did not sign the entry of purchase in the commis- 
sioner's^ sale book ; and that even the commissioner 
himself did not make the entry of the sale in Us 
book for some hours after. 
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The first part of this objection is unsanctioned by CHA«i.t8* 



TON, 



the practice of thiif country^ at leaiM; in sales made Jtn.i833. 
by the authority of the courts. The officer is con- ^•^"'^'"^^ 
sidered as the agent of both parties^ as well as of et ai. 
the court : and the bidder is bound by the entry ^^^ 
which the officer makes. Mr. Sugclcn in his ex- 
cellent treatise on the law of vendors^ states on the 
authority of Lord Chancellor Harduncke, (1 Fes. 
sen. 218. 221.) that a sale before the master is not 
within the Statute of Frauds^ and the sale will be 
enforced^ even againt the representatives of the pur- 
chaser^ though he did not subscribe ; the judgment 
of the court taking it out of the statute. Sugden^s 

Law of Vendorsy 36. 41. 

« 

The second part of this objection is, I think, 
equally unfounded. The commissioner testified 
that he immediately made an entry in pencil, of the 
sale, on the advertisement of the property^ which 
he held in his hand ; and put down Mr. Hogg as 
the purchaser : and ' he made the entry in the 
sales book, in his office, in a few hours after 
the sale, and after Mr. Hogg had recognized the 
bidding made by his son, ou his behalf. This is 
sufficient, in my opinion, and does nw ay .the objec- 
tion. The reason for requiring eqtries to be made 
promptly is to prevent mistakes, and depending on 
mere recollections. The entries here were made in 
due time to guard against such mistakes. 

The third objection of the defendant is, that the 
land and buildings were really not worth more than 
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CHARtiB' twenty dollars per acre, and that a puffer was em- 
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jan.ib22. ployed by thej vendors, who went on bidding for 
y^"^^^^ them till the price was carried up to the sum of 
forty- four dollars, at which it was knocked off; that 
this puffing was- illegal and vitiated the sale 

The evidence in the case estabKshes, that the 
land including the buildings, was worth about eigh- 
teen or twenty or twenty-fiv6 dollars per acre, and 
not ikiore. The evidence also establishes that a gen- 
tleman was requested by one of the family interested 
in the sales, to attend and bid on their account: and 
he testifies that he did bid occasionally, and on 
communications with Dr. Porchery which were open 
to view, until M^• Hogg bid at forty -two dollars 
per acre ; when he asked the commissioner in an 
under tone ' of voice, whether he could venture to 
go higher, who answered in the affirmative, and be 
bid forty* three dollars per acre, on which young 
Mr. Hogg bid Jbrty-four dollars, when the bidding 
was closed, and he gave the name of his fatiher, the 
deiendant, as the purchaser. 

In the opinion of the bidder, who was himself 
examined^, the land went above its value. But Dr. 
Porcher^ who had married one of die heirs of the 
family of Pelot^ was anxious to get the place as a 
valuable one, and as an excellent stand for his busi- 
ness, and resolved to g^t it, unless a ve^y high price 
should be obtained. That after the sale. Dr. Par- 
cher was so desirous to obtain the plantation that he 
requested this witness to propose to his mother-in*' 
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law to join with him in taking the purchase oif the c«AtaM. 
hands of Mr. Hogg: which the witnesB declined Jan. 1822* 
doings as he thought the price too high. ^i^^^^T^ 

et a/. 

Other witnesses corroborated this statement as to hom. 
the bidding ; and added that there were ether and 
real biddeA up to about 18 or 20 dollars per acre ; 
and then the bidding went on between Mr. Hogg 
and the friend requested to bid for the family. 

Upon this state of facts^ the question arises wheth- 
ev this was such a puffing as is forbidden by law^ 
and ougltt. to vitiate the sale. 

There can be no doubt but the bidding by the 
gei}tleman employed by the family^ did raise the 
price above the intrinsic value of the estate^ and be 
yqnd the amount^ to which it would have gone^ but 
for the interposition of this friendly bidder : this is 
putting the case most strongly against the vendor, 
and the defendant's counsel has argued strongly on this 
vantage ground, but on the best consideration which 
I have been able to give his argument, I have not been 
able to agree with him: he insists that the simple fact 
of puffing by a mere friendly bidder vitiates the sale, f' 
an4 that this is the settled law in Englaid and here. 1 
I am not aware that this doctrine has been examined ' 
and decided here. In many years experience at ] 
the bar and on the bench, I do not recollect such a 
decision, and in England the doctrine is by no means 
settled on the broad unqualified ground supposed 
by the counsel, and as laid down by Cicero and Hu- 
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CuAMXM* 6^. It is impossible not to be struck with the good 
Jmi.1822. sense of the observation of Lord Chancellor Laugh- 
^^^[^^^^ borough^ in the case of ConoUy and Parsana. 3 
^al. Ves. Jur?r 625. He said that he felt great diffi- 
Hofte. ' culty to compass the reasoning, that a person does 
not follow his own judgment, because other persons 
bid ; that the judgment of one person is dehided and 
influenced by the biddings of others ; and he vrbh- 
ed the doctrine of Lord Mansfield in BexweU and 
Christie J {Cowp. 396.) should undergo a reconsid'* 
eration. In Bramly vs. Jilt. 3 Ves. Jun^r. 630. 
the Master of the Rolls supported the sale ; there 
being real bidders, though there was one friendly 
bidder, wh^ had run up the sale to j^75 per acre ; 
the other bidder afterwards went higher ; that Judge 
concurred with Lord Rosslyn^ in considering the 
case of Howard and Cetstle only as a decision, that 
where all the bidders except the purchaser are puf- 
fers, the sale shall be void. And where public no- 
tice is given, the sale will be binding on the purcha- 
ser, although there was no contest between real 
bidders; but only the purchaser and the person 
employed to tad, did bid against each other. 5 Ves. 
508. Oldjield and Hound. 

Mr. SuBgdenj^ after summing up the doctme 
states, that he conceives if there were real bidden 
at a sale, it would be supported, although the bid- 
ding immediately preceding that of the puchaser 
was fictitious. Law of VendotSy 19. 

I concur with him in the correctness of the opin^^ 
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ioiiy and there is no direct decision against it- It cbabxm- 
was argued by the counsel for the defendant^ that Jan. I822. 
the payment of a stamp duty to the government was ^ 
thexu^casion of the Court favouring and enforcing e/ oi: 
sales made under the authority of the Courts and hoso .* 
binding bidders, though they had not signed. But 
this is not correct ; for it appears that sales by way 
of auction of jes|ates^ under the decree of the Courts 
are not liable to the duty. Sugdetiy 11. 

Again, it was contended that it was not fair or equal, 
and therefore not equitable, that the bidder should be 
bound by such a sale as this, where it is clearly proved 
the price greatly exceeded the value ; .because if at 
sales made perfectly regularly under the authority 
of the Courts the estate is knocked off at a sum much 
below the value, the Court will open the biddings, 
and let in a new purchaser at a higher price. This 
certainly is the course of the court, in England, but it 
nev^r has prevailed here : not an instance within my 
knowledge^ where the sales have been set aside, or 
the biddings opened, unless there was some fraud or 
misconduct. On the contrary^ if the estate is knock- 
ed off to a fair purchaser at a price greatly below its 
value, the vendor is bound by it^ and the purchasei; 
gets the benefit of his bargain. 

Equality is equity — and as the purchaser^ Mr. 
Hoggy would have been the gainer if the estate had 
been knocked down to him at a small price, he must 
be content to take the purchase at a high price. 
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Chaiil««« With respect to the real knowledge of the parties 
Jan. '832. in this case, it was proved^ aud indeed vfas well 
^^^^^"^"^ kn#wn to the Court^ that Mr. Hogg was n good plaot 
^ ft/. er^ a good judge of land^ and lived near the land pur- 
roe©.' chased, and knew it very well: it is incredible 
therefore that his judgment could have been misled 
jV^ by the bidding of a gentleman, well known to be less 
^ employed in agriculture than in oth^r duties; not 
much resident in the neighbourhood^ and not remar- 
kable for his skill as a planter. 
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Besides it is distinctly stated that the friendly^id- 
der communicated openly with Dr. Porchery one of 
the owners^ so that thb comes within the principle 
that where the friendly bidder is known to be em- 
ployed, the sale is good, though I do not rely oa 
this as material to the ease. 

Nor indeed, if die doctrine contended for were 
80 strictly maintained, would it be applicable here, 
for though the person so employed as .an agent did 
not bid for himself, but for the benefit of the ven- 
ddrs, he was not a mere puffer, for this was a ok 
of an old family seat^ made reluctantly but unavoida- 
bly, to make a division of the estate ; to which was 
attached by the family pretium affectionis, which liey 
had a right to indulge, and to say we will not part 
from our inheritance,, held by three generations, 
without obtaining a great price. That this was the 
real state oX the family feeling (connected indeed 
with other motives) is obvious from the proposal set 
en, foot by one of the heirs, to take off the hands of 
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Mr. Hoggy the purchase of which he complains so chabim- 
much ; and it required the dissuasion of a friend to Jan.i822. 
indace a relinquishment of tl|^ place. ^"^7^^"^ 

eid. 

* Upon the whole, I cannot feel it to be my duty to uo^. . 
release a patty from a contract^ on this ground, un- 
der such circumstances. 

The last point in the case made by the defendant 
is, that it is an executory contract, and this Court is 
not bound to enforce the specific execution of such 
a contract, but should leave the party complainants 
to their remedy at Iaw4 

It is certainly in the discretion of the Court to en- 
force executory contracts, or not : but it is hot an ar- 
bitrary discretion ; it is regulated by principle. It 
woul4 take me a wide range to examihe this doc- 
trine in extent ; but I do not think it would be a 
wise itpplication of it ; to send the parties to a new 
litigation at law, when the Court is satisfied with the 
justice of the claim. It is generally in cases where 
tile party, seeking relief, is subject to some blame, 
that the Court refuses to aid him, by decreeing a 
specific contract ; and the Court must see that full 
relief may clearly be had by an action sounding in 
damages. I do not feel at liberty to refuse the re- 
lief prayed in this case. 

It is therefore ordered and decreed, that the de^- 
fendant, James Hogg, do complete his purchase of 
the land sold by the commissioAer in this ca^, by 
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^"tu""*^ paying the whole amount of purchase^ (now long 
Jaiia8^2. since due,) with interest, acconjing to the terms of 
the sale. And that he do accept such titles and 
conveyances as may be prepared and approved by 
the Court. 
And that he pay the costs of this suit 

From this decree the defendant appealed^ and the 
cause was heard in the Court of Appeals^ at Charles- 
ton, on the 1st April, 18^2. 

Mr. Martin for JlppeUant. 

The contract which the decree has set up^ is 
within the Statute of Frauds, and the defendant 
ought to liave bad the benefit of his plea. Buck- 
master vs. *Uarropj 7 Fes.jun. 491. The grounds 
assumed by the decree, for overruling the ]}lea of 
the statute are ; 1. That this is a judicial 8a)e : 2. 
That/ Mr. Bucknery acting as auctioneer, is the 
agent of both parties, and th^t bis entry in the sales 
book is a sufficient memorandum of the contract^ 
within the meaning of the statute. 

As to the first ground, there is no authority for 
it, but a dictum of Lord Hardwiehej in The Jlttar- 
ney General vs. Buy^ 1 Fes. sen. 220. It is to 
be regretted that the Statute of Frauds has been in 
a great degree repealed by the construction of judg- 
es. It is a wise and politic law ; and it is admitted 
that the decisions against the natural meaning of the 
act ought not to b^ carried further than they have 
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been. But the authority of Lord Hardwicke goes Ch^^^^s- 
no firfther than this ; that after the report of the Jan. 1 822. 
master has bfeen confirmed, thfe purchaser cannot ^'^^''''^^^ 
avail himself of the plea of the statute. If Mr. etaL 
Hogg had been served with a rule to shew tause hooo. % 
why the report declaring hinfi the purchaser, should 
not be ^^onfirm^dy and had not shewn (tause, but ac- 
quiesced) there would have been great reason for 
holding him bound : and it is evident that Lord 
Hardwicke had in view, a case of this kind ; but 
this case does not come within the rule : the com- 
misiiioner, in his report, set out the facts ; the Court 
said the question could not be settfod b^^ motion, 
aft'd the bill was then filed. The practice is ex- 
plained ; 1 Harri^oni Addehda, 1. And it is ev- 
ident that the Court in such cases acts against the 
purchaser, solely on the ground, that he has submit- 
ted to the report. In this way the dictum in Attor- 
ney' General vs. Day is rendered consistent with the 
settled maxims of the law. After a party has been 
declared a purchaser, and the report is confirmed, it 
is equal to a decree. The purchaser having had notice, 
and not shv)wing cause; th6 ttiatter- passes in rem judi- 
catam, audi rests no longer in contract." But it would 
not do to ihake a decree oh a contract within the Sta- 
tute of Frauds, and then say that the case is taken 
out of the statute by the decree. Nothing has been 
done since the sale to bind Mr. Hogg further than 
he was bound before. He is bound by the contract 
or not at all. 

The next ground i^, that Mr. Buckner was thfe 
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CHAntEs. agent of both parties, and that his entry in the sales 
^ui.it22. book amounted to a contract in writing. Bat in ia^t 
he was the agent of the vendor? only. If he had 
been the agent of Mr. Hoggj he would have been 
bound to act for bis advantage. But he gave his as- 
sistance to the vendors in drawing Mr. Hogg on by 
pretended biddings, to give an unreasonable price. 
This shows that in his own understanding ^e was 
not Mr. Hog^s agent : but if he was Mr, Hog^i 
agent, then was he guilty of a breach of trust by do- 
ing an act which had a manifest tendency to injure 
<ind deceive his principal. He told Mr. Hugety 
he might go one dollar further ; and the remark was 
certainly made with a view to benefit the vendor^ 
by taking advantage of the bidder's anxiety. -But 
it has been decided, that a contract obtaiaed by- a 
breach of trust in an agent, cannot be enforced in 
this Court. Cooth vs. Jacksoriy 6 Ves. 12. Morthek 
vs. Butlery 10 Vts. 292. 

But even if it be conceded, that the auction- 
eer is the agent of both parties, the rule which la 
contended for by the complainants^ will not apply, 
because in this case there was no sufficient memo- 
randum. If the auctioneer can bind the purehaser 
by a memorandum, it ought to be made while the 
relation of principal and agent subsists : the relaticm 
cannot be indefinitely extended ; it must be confined 
to the period of Che sale : but here there was no- 
thing put in writing until several hours afterwards. 
Putting down in pencil, the name of the purchaser^ 
on the back of the advertisement^ is clearly insoffi-: 
eient. 
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But sapposing^the plea of the statate to be over* ^"^"•' 
ruled, it is then a question, of evidence ; and we Jan. 1822, 
contend that upon the evidence, no contract is ^^^[^^^ 
proved. It is positively proved, ,that he. did not a ai. 
bid, nor authorise James E, Hogg to bid. The uoeo. 
plaintiff, sensible of this diflSiculty^ endeavour to 
avoid it by saying that he assented : but there is no 
positive proof of assent ; and his Honour indeed 
seems to rest his liability almost entirely on the 
ground that he was within hearing, and did not cori-. 
tradict his son, when he announced him as the pur- 
chaser. It appears to me^ that the evidence does 
not warrant this conclusion* and that his Honour has 
laid too much stress upon it. It is at most presump- 
tive ; and let me ask if the Court, on presumption^ 
on the iQOSt doubtful species of evidence, will set up 
a contract, against the letter of the Statute of 
Frauds ? When the decree relies on the evidence 
of subsequent assent, it impliedly admits that neither 
the memorandum of Buckner, nor the bidding of 
James E. Hogg^ can bind the defendant of them- 
selves. \i James E. Hoggvt^^ not his,agent to bid, 
Buchn^ was not his agent to sign. ' There is then 
no proof of a contract, but the evidence of an agree- 
ment to assume the purchase which James E. Hogg 
had made : but is there any thing in this subsequent 
agreement to dispense with the requisitions of the 
Statute of Frauds ? They say he agreed to assume 
the purchase : we have a right to ask for the evi- 
dence of that agreement in writing. 

But eveQ if it be admitted that there was a coq* 
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^"^'*' tract, and that the requisitions ©f the sUtiite are 
jaA.1822. satisfied, yet the Court ought not to enforce it, 
^ because it has been obtained by a pretended com- 

etai. petition, and by employing a person to bid for the 
Hoo«'. Tenders, without notiee to the defendant. Upon 
this part of the case, it appears to me that his Hon- 
our has given into the opinion too readily, that Dr. 
Porcher was a real bidder. His declarations to Mr. 
HugnTj at a subsequent period, have been relied on 
by his Honour.' But I submit, that his subsequent 
declarations cannot be evidence in his favour : and 
to admit them is to put it in the power of any one, 
in such a case, to make evidence for himself. No* 
thing is more easy than for any one to affect an in- 
clination to rescind a contract, release the purcha- 
ser, with a view to cover his real desigq^ : es|MF> 
ciaily as in this case, where the communication was 
made to a third person, and be ran no risk of being 
taken at his word. 

The practice of employing persons underhand to 
bid on the part . of the vendors, or what is called 
puiSng, has been often declared illegal. Bexwell 
vs. Christie^ Cowp. 395. Howard vs. Costle, 6 
T. B. 642. Conolfy vs. Parsons^ 8 Fes. jun. 628. 
Bramley vs. Jllt^ 3 Ves. 620. Independent of 
the objections arising from the means employed to 
obtain an unreasonable price, the extravagaiice of 
the price is of itself a strong ground tfo refuse relief. 
2 ^it. 134. The Court will not enforce a hard or 
unconscionable bargain, even where there is no im- 
position ; much less will it interfere in favour of 
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one, who has pntetised on the anxiety and credality C'^sum. 
of auother^ to obtain an extravagant compensation. Jiui.i822. 

Mr. Pettigrue for Complainants. e/""* 

It is too late to <leny that judioiai sales are not ^^^l 
within the statute : The reason of the exception is 
obvions ; when a sale is made under a decree^ every 
thing except the price and the name of the pur- 
chaser is fixed. There is no danger of fraud or 
perjury 9 because none of the parties can pretend to 
alter the terms which have been fixed by the Court. 
In a private treaty for the sale of land^ a variety of 
questions ' are to be settled^ and if parol evidence 
were let in, there would he danger^ as well from 
misapprehension of the parties, as from the perjury 
of witneaies. In judicial sales every thing is defi- 
ned^ there can be no mistake ; a party cannot say, 
that he did not understand his bargain : and there 
is no reason for applying the provisions of the sta- 
tute to a case which is not within the mischief of it. 
The sales of land^ taken under * execution by the 
sherifiV are an example : no doubt has yet been ex- 
pressed of the validity of such sales : and I submit^ 
that <here can be no good reason for making a dif- 
ference between sales under a decree, and under a 
judgment. 

But} supposing that judicial salf^ do not form an 
exception, the plea of the statute cannot be maintain- 
ed, because the auctioneer is the agent of both par- 
ties^ and the entry made by Mr. Buckner is a suiB« 
cient meQH)raiidum of th^ contract or agreeqieat* It 
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ciriRLM. has long been observed, that the judgment of Lord 
Jan. 1822. Mattsfieldy in Simon vs. Motlvos^ 3 Bur. 1921. does 
in principle extend to sales of lands as well as goods. 
It is impossible to draw a distinction in this respect 
between the 4th and 17th Clauses of the statute. 
The decisions in England after some fluctuation have 
now settled; that there is no difference between 
them. Keymis vs. Pt'octer, 3 Ves. ^ Be. 57. The 
same point has been decided in a recent case, by 
chancellor Kent. McComb vs. Wright, 4 John- 
san^s Ca. 659, As the case of Simon vs. Motivosj 
has never been ' overruled, and the doctrine now 
contended for is fairly deduced as a corollary, from 
the same premises, it is not to be supposed that this 
Court will differ from the able judges, who have led 
the way in the consideration of the same vquestiofL 
There are no precise terms in which a memonia- 
dum must be made. The entry of the purchaser's 
name on the back of the advertisement is sufficient 
Sug. 72. 

The next question i^ upon the evidence. Hi« 
own answer is relied on as evidence, to sliow that he 
did not contract ; and the testimony of his son is 
brought, to corroborate the answer. We do not 
mean to say in opposition to his answer, that he 
gave his son authority to bid ; but we contend, that 
it is immaterial whether he authorised his son to bid 
for him or not; because he is bound by acquies- 
cence, which is equal to subsequent assent. It ap* 
pears from his answer, that he had notice of what 
his son did ; and he admits that he applied to For- 
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tiker for pofisessiQn: Thia she^^s that he knew^ that <^"^»^i^^ 
his ion had used hi^ nanse^ and the Tact of iiotice is Jan.isss. 
put beyond doubt by another part; of his answer, in ^^^""^ 
vrhich he saya^ that when persons spoke to him onetai. 
the same day as the purchaser^ ih was debating in hom. 
Hi^ own mind^ whether he should agree to the pur- 
f b^e or not. IS.9 admits alsn that Ptn^eher and AT- 
jSltell (9aid to hifn^ you have made a heayy purchase^ 
whieh is express notice that his son had giwen his - 
QMne. The evidence then is^ that James E. Hogg 
» purchased in his father's name^ without authority ; 
that the father had notice of it immediately^ and by 
his own^.evidence did not disagree ; but by th^ evi- 
dence of four disinterested witnesses actually agreed* 
If the testimony of the witnessjss be re(^eived> h^ is 
then bqund on the ground Qf cpntract. If a man 
pi)rphluBe in th^ name of anjother without authority, 
and the other afterwaKU approve of it, he makes 
the former his ngent ab initio. PotpeU on Mortgq- 
ge8y.594. I Lip* 48. If the testimony of the wit- 
nesses be rejected, and we bok merely tp his an- 
Mrer, he is hound on the groni^d of fraud* 

^ 1. Th» anctioneer sftys he would not have re- 
fielvfid ^e young man's bid. If to obtain f^imAity 

the ^n had represented himself as his father's agent, 

when the father was not present, it wouM have been 

feaudulent in him, and he would have h^en bound, 

although his father would not. But all these eir- 

fiumstances are reversed. Here a person, who was 

present, allowed another to act as his a^ent, and by 

liis eondunt permitted the other to get credit 9^1 a^*- 

107 



* 







85d CASES AHOUKD AND DETERMINED 

^ to"*^ count of the agency. One or the other must be 
jan^is 2. bounds Of both. The same reason which binds the 
pretended agents in the one case, will bind the sup- 
posed principal in the case before us. 

2. It is a settled rule in equity^ that if a man 
makes a Sdse representation to another going to deal 
ill a matter of interest^ he shall be liable to the ex- 
tent of his representation. Evans vs. BechncM^ 6 
Ves. 174. The principle will reach the case oloiie 
who allows another to pass himself for his ageot tfk 
one who is going to deal with him on that represen- 
tatioQ. - ■' 

y 

3. It is a settled rule in equity^ that he who is 
knowingly instrumental to another party's conduct 
tending to deceive, shall be bound by the acts of the 
person, whom he enables to injure another. Ber- 
resford vs. Milwardy cited Powell on Mort. 463. 
{Ath Ed.) Hobbs vs. JSTortony lb. 466. Head vs. 
Egerton^ 3 p. Wins. 280. And in Richnan ts. . 
Morgan^ cited Pow^^n ilfor/. 468. Justice Bulkr 
says, ^^ It is always considered as a constructive 
^^ fraud, where the party knows the truth and con- 
<< ceals it ; and such constructive fraud always makes 
^* the party liable.^' 

4. It has been often determined that a man stan- 
ding by, and seeing his own land sold^ the purcha- 
ser shall hold it against him. Sugdenj 539. The 
same principle is laid down in Hunsden vs. Cheney, 
2 Ver. 150.^ and Charles Claris case there cited. 
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On this principle of standing by, the cases arc collec- CBAmm- 
ted in 5 Ameriean Law Journal^ 386. And in all JaD.i8l». 
of them the same rule has been applied qui tacet, con- '''^^^'^^^ 
sentive videtur. Hanning vs. Ferrers^ (the case of et al. 
the Mill,) 1 Eg. Cases, Ab. 356. If the owner of hoJ.' 
ground stands by, and permits another to build a 
house> he shall not afterwards recover the land from 
him. 1 Ves. sen. 396. This case is even stronger^ 
and the defendant after standing by, and seeing his 
son contract in his name, will not afterwards be al« 
lowed to say he was not authorised. 



The counsel cited 1 Swan. 329. to show that the 
hardship of a bargain was not sufficient to prevent 
the Court from enforcing the contract. In proceed- 
ing to consider the objection of puffing, the argu- 
ment was stopped by the Court. 



" Decree affirmed. 
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TON, 



JunelVbs. ElNATHAN HaSKEIX, 

Charles B.Cochran, 

BOURDIEU^ ChOLLET &^ 
fioURDIEU, 



1 



Habkbll 
etal. 

9. 

Baovk. 



9 

VS. 



pkdnanls. 



Jean Louis Raoul and Ca- f 
ROLiNE his Wife^ Eocteu- 
trix of John Paul Thomp- 
son J who was Executor of 
William TTiompson. 



Grbgg 4r Harpbb^ 
for Defendants, 



Tried before Judge Gaillahd, June, 1822. 

iviiiiMn The bill was filed by the coniplaiiHints to obtain 
•onTeing paymeBt of theii^ several demands^ out 6f the asb^ts of 
dStedon WiUioim ThompsmmdJiAn Paul TkompSMy com* 
i^^ff- plainants> joibed in the same suit^ because their de- 
bonds and 

ample contract, by deed dated 2d December, 1791, conveyed lands, nejRoes, 
^c. to John Paul l^ompsoo, E. HaskeU and C. B. ( ochran, in tnist to sefi, and 
pay his debts, according^ to a schedule. 

In Oct. 17(^6, William Thompson died, and J.P. Thompson, one of the tnisteesy 
entered as executor and proved his will. After testators death, J. P. 'Hiompson, 
and the two other trustees had a settlement, and a considerable sum being chsr- 
ged by them against the trust fund, as commissions, each of ^em gave a re« 
ceipt for so much recei^ ed on account of commissions^ but the -sums were not 
equal, and the largest part was received%y J. P. Thompson. J.P. Thompson re- 
ceived other funds, not taken into account at this settlement, sufficient to pay off 
the schedule debts, and to satisfy the trustees for the full amount of the oommis» 
sions charged. J. P.Thompson afterwards became the purchaser of the testator's 
residuary estate from the legatees,' paying them a sum in gross for the value of 
their respective interests, and agreeing that a certain tract of land should be di- 
idded between them, over and above the payment in money, aaHie price of their 
interests. This was land of the testator, which had not »een conveyed to the 
use of his creditors. <y this purchase J. P. Thompson became the owner of the 
entire estate of the testator subject to hi a debts, with the exception of the tract 
of land reserved by the leg&tees. He died in 1812, and by his will gave Us es* 
tate to his widow, one of the defendants, whom he made executrix, uid who 
married with the other defendant, Dr. Raoul. 

On a bill filed by the surviving trustees and by creditors of William Thompooo, 
daimine to be paid out of the assets of J. P. Thompson, in respect to the ninds 
received bv him as trustee^ or in case he was not accountable for those funds, 
teen that tne creditors might be paid out of the assets of William Thompson. No 
«roM bill was filed to make Ila3kell and Cochran account for their acting aa tniSp 
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mands ,were to be paid out of assets in the hands of g^"''*^- 
defendant. juiici822, 

Ci B. Cochran claimed on the following grounds : ^t?**^** 
The bill alleged that CoK Thompson being indebted ^* 

t^es, nor was ati acconnt against them prayed by the defendants. No 
aupplemental biU was filed to put any ihm^ in issue between the co- 
plaintiQs. 

Against Uie claim of the trustees, defendants insisted on a final set- 
tlement, of which evidence was given; and denied the right to com- 
missions, as no provision of that sort was made in the deed of trust. 

At the hearing tbe claim of the trustees was rejected, in evidence 
of a final settlement made in the year 1802. Kut the trustees appeal- 
ing oh the ground of evidence, the Court of Appeals confirmed the 
decree, and also ordered ttie trustees to refund the moneys which bad 
been allowed by them by J. P. Thompson, as commissions, with Si6 
years' interest. 

^dutdieu & Co. were crediton of W. Thompson, by bond included 
in his schedule debts, dated 19th March, 1791. John P. Thompson 
bad abktaowledged in 1811 that he was t6 pay th>s bond, and promo- 
ted payment. On the hearing at the cinmit, the Court ordered pay- 
ment m Bourdieu out of the funds of the legatees. But Hourdieu ap- 
pealing on the ground of the inadequacy of the fund, the Court of 
Appeals ordered that he should be paid by his two co-plaintifTs and 
the defendant. 

E. Haskell purchased from William Thompson, in 1794, a tract of 
land; ^hich MT. Thompson conveyed to him with covenants for quiet 
enjoyment, warrtinty, flee. In 1814 the land was sold under a mort- 
gage to the paper medium loan ofiice, executed in 1786. Plaintiff was 
compelled to pay off* the mortgage, and el^med to be reimbursed. 

On the hearing at the circuit, it appeared that the land was mortga- 
ged by W Thompson, for a joint debt of himself and two otliers. That 
in the schedule of his debts he had admitted one third of this bond, as i 

a debt to be paid byhis trustees. But that after his death J. iP.Thomp- 
son contracted with one of the obligors^ to pay off Uie part of that 
obligor. It appeared also that J. P. Thompson had paid part of the 
principal, and all the interest to the loan office during hishfe. 

On the hearing at the circuit it was ordered, that the plaintiff should 
amend the bill, and malce the representatives of the Mher obligors 
parties, liut the plaintiff appealing, it was ordered by the Court of 
Appeals, that the plamtiff, Haskell, his co-plaint iff" Cochran and tlie 
^fendants, should contribute to pay this debt between them. 

Equity will make la decree between co-plaintiffs. SemhU. 

In Equity, if the parties alhe before the Court, not necessary that the 
&cts should, be put in issue. Sembk, Sed auert* 

Length of time, acquiescence, and confirmation by a final settie- 
ment, although a bar to prevent the plaintiffs from recovering the ba- 
lance of a statement, consideiledas an account stated, is no bar against 
defeAdiknts, to have a ^eciflc sum of mohey ftHowed to die pHuntiffa 
in those settlements, refunded ; and it is not necessary that they 
IMuKKaik Tor thik relief. SmbU. 
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eHABLit- lis well on his own account^ as by suretyship on account 
Junei822. of Others, in d^l 1,000 sterling^and possessed pf a large 
estate on the 2d December, 1791, conveyed his estate 
to three trustees, viz. John P. Thompson , Charles B. 
Cochran and Elnathan Haskell, in trust to pay cer- 
tain scheduled debts : That the trustees accepted 
the trust, upon an agreement, that for their care and 
trouble, they should receive five pereent. on all debts 
settled or adjusted by them : That a great part of 
his negroes and lands were sold by the sherifT under 
executions that were prior to th? assignment : That 
all the negroes sold by the sheriff were bought in by 
JS. Haskell f Tot Co\. Thompson; that £!. jSo^Ae// paid 
the judgments for Col. Thompson, and took an assign- 
ment of them ; and Col. Thompson held the negroes 
afterwards, subject only to the lien of E. HaskeWs 
demand. The sheriff's titles, being held by the 
latter, as a mortgage only : That /. P. Thompson 
purchased the land that was sold at sheriff's sale^ 
but it was in fact bought for Col. Thompson, and al- 
though y. P. Tlwmpson held the titles, he acknowr 
edged that the land which he bought at sheriff's 
sale, was subject to the same lien as the negroes* 
That Col. Thompson, having time allowed him by 
Major Haskell, was enabled to pay off the judg- 
ments without any sacrifice of property. But as 
some debts, not secured by prior judgment, were 
still to be satisfied, the trustees, on 13th May, 1794^ 
sold ten negroes, and three thousand seven hundred 
and sixty-nine acres of land, part of the property in 
the trustees' hands, to one Peter Keene, for £7W, 
and took his bond, with Benjamin Hart as surety : 
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That John Paul TTiampsan afterwards, for full con- ^'^l^ 
sideratioD received by him, released the bond, and Juneia23. 
thereby became liable to account to the other trus- ^I^[[^^^ 
tees for the amount : That Col. TTiompsan by his ^ ai. 
last will bearing date 20th October, 1796, gave and raovk. 
bequeathed to John P. TTiompson^ fifty negroes and 
valuable lands ; and the residue of his estate to liis 
widow, children and grand- children ; of which will 
he made /. P. Thompson an executor, and soon af- 
ter died, possessed of a very large eitate : That J. 
P. Thomso7i took on -himself the execution of the 
will, and afterwards, being executor as aforesaid, 
stated with the other trustees an account of tSie com- 
missions due them, at j^743 6^. 7d. and allowed and 
admitted . the right of the trustees to an equal part 
of that sum, one with another ; that he received the 
amount of Keene^s bond, which was sufficient to sat- 
isfy the trustees their commissions, after paying off 
all the scheduled debts then unsatisfied ; that he 
had never accounted to the other trustees for this 
fund ; that by his last will he gave his estate to the 
defendant, who married with Dr. Raouly and made 
her executrix. 

BourdieUf Chollet and Bourdieu claimed as cred- 
itors of Col. Thompson. By bopd, dated 1st Juqc, 
1788, Col. Thompson was bound to Fisher and Ed- 
wards f in the principal sum of <j^434 Us. Id. ster- 
ling, who assigned the bond to complainants. Thi« 
bond was among the scheduled debts of Col. TTiomp- 
soHy which John Paul Thompson ought to have paid, 
with the proceeds of the property soW to Ktme : 
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Ciu^^» He had aclpDOwledge^ himself liable^ wd prDmisdt 
juneim to pay^ a short time hefpre his death* 



Mai. 

V, 



E. Haskellf who w^ me of the trq^teeis aUiroed 
on thfs same grpunds with Charles B. Cochranf au 
equal part of the comiQission$. He claimed also as a 
creditor of Col, TYiampsan po the fpUpwiiig grounds : 
After the d^te of the copvejapce iu trust, Col. 
Thampsqn sold him an estate, since called Mount 
Thompson. The sale was brought about by Col. 
Thompson in this way : the plantation was valued at 
j^4,400; complainant paid ^9,900 sterling, and 
the sum of £%f2X^ was considered the portion of 
Mrs. Htukeilf one of the daughters of Col. Thomp- 
son ; and by deed, dated 13th May^ 1793, in con- 
sideration of i|^2,2p0 paid, he conveyed the premi- 
ses, with general eovenant3 of warranty, title, &e. 
But Col. Thompson had long before mortgaged the 
same lands to the paper medium loan^q^e. Part 
of the debt, ibr wbieh the lands were mortgaged, 
was among the schedule debts, which John P- 
Thmnpson ought to have paid with the proceeds of 
the property sold to Keene : that as the plantatiofi 
had been conveyed to the trustees, for the benefit of 
creditors before the sale to complainant, he took a 
3heriiF's deed of cpi^veyance, in addition to CoL 
T^ffipson^Sy for the security pf hi3 title. That he 
paid the si|m of «9J^2,2(X) in money, and )^ad quiet 
possession from the time of his purchase : that Cpl. 
JTumipson paid the interest of the loan-office debt as 
long as he lived : that after his death John Paul 
Thompson faid t^e interest as executor: that in the 
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year 1 803, J&An P. TTiompson being in possession of all CBA»i«i. 
CoL TTiampson^ sestBle, and the only person that inter- Junei832. 
fered as executor, entered into a treaty with the residu- ^'^^^'^^ 
ary legatees, and bought out their interests for a sum et ai. 
in gross, rii : the sunf of <9^600 to each of them, aiid r^oVi^. 
thereby became possessed in his own right of all testa- 
tor's estate, subject to the debts and claims of creditors* 
That he continued to pay the interest on the loan- 
office debt until the time of his death, and made di- 
vers payments on account of the principal : That 
he died in 1812, possessed of a large estate, and hid 
widow and executrix paid the interest for one yeal* 
afterwards, and ntarried with Dr. Baoalf that when 
the interest fell due on the 1st March, 1814, Dr. 
Raoul refused td pay, and the land was sold under 
the mortgage, and bought by complainant, who paid 
dff the principal and interest in arrear, being ,£563,- 

12, which sum complainant seeks as damages sus» 
tained by breach of the covenants in Col. Thomp- 

on^B deed. 

Prayer of the bill for account and payment out of 
the assets of William Thompson or John P, Thomp- 
son. 

The answer of Defendants^ alleges that they have 
little knowledge of the transactions mentioned in the 
bill : they admit the mortgage of Mount Thompson, 
and" the conveyance to E. Haskell^ but ins'St .that 
the same was void, being made from a trustee to 
Cestui que trust : for the same reasons the^ contend 
that the sheriff's conveyance to him was void : '1 hey 
admit they have heard of the bond of ilb/i^and Edf' 

108 
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^"to"*" ^»^ds, butcpntend that the same is paid, and rely 
junei>^22. on the presumption arising from length of time. 
lUsMtL '^^^y *^dmit that Col. TTiowpsan conveyed his estate 
eiaj. to trustees as mentioned in the bill, and suppose they 
lUovs. accepted the trust, but know nothing of their agree^ 
ment as to commissions. They admit that John P. 
Thompson released the bond of Peter Keene ; but 
eontend that he applied the proceeds of the bond in 
paying Col. Thompson's debts and legacies: They ad- 
mit that Col. Thompson paid the interest'of the loan* 
office debt in his life time, but are advised that he 
was not bound so to do. They admit that John P. 
Thompson^ was executor of William TTunnpson^ and 
insist that he settled with the legatees for the whole 
• estate, except some land at the E.utaws: They admit 

that M ida;n Rxoul paid the interest on the loan- 
office debt for one year after the death of John P« 
TTiompson^ but aver that this was done in ignorance 
of her rights, and deny that she acknowledged her- 
self liable : They admit the sale of the plantation and 
the payment of the money by E. Haskell; but deny 
all liability to pay, and pray that what has been ef^ 
roneously paid on account of this debt^ may be re. 
funded. 

The cause was heard by Judge Gaillardj at Or- 
angeburg, on the 10th and 11th of June, 1822, and i 
the complainants, Bourdieu^ Chollet and BourdieUf \ 

produced the bond of Col. TTiompson, to Fisher 4r ' 
Edwards f dated the 1st of January, 1788 ; which 
bond, was regularly proved : as also the assignment 
to Bourdieuj Chollet ^ Bourdieu^ by James Fisher p 
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survivor of Fisher ^ Edwards , dated the 19tH of Chablm. 
March^ 1791. The testimony of Mr. Keating Si- juiiei822. 
monSf taken by commission, was read, and he states ^^"^^''^'^ 
that h^ had the said bond in his possession a consid* et al. 
erable time, and that in the winter of 1810 or 1811, ^^J^l^ 
the late John Paul Thompson asked him, if he held 
a bond of his father's, that had once been in Mr. 
Laurens!^ hands ; witness told him he did, and Mr. 
TTuMnpson said^ ^^ I am to pay it, but request that 
^^ you will give me some indulgence to pay it out of 
^^ my crops.'' Witness then showed him the bond, 
and gave him a statement of the sum due : witness 
further states, that at the time of this conversation, 
he was ignorant of the fact, that Col. Thompson had 
conveyed his estate to trustees^ for th^ benefit of his 
creditors. On his cross-examination being questioned 
as to interest, he stated that he was to receive 5 per 
cent, for collecting this and other debts of the house 
of BourdieUy ard this interest, to remove objection, 
he had released before his examtnatidn : he further 
declared, Bourdieui Cholkt 4r Boturdieu, were the 
real owners ef the bond. 

To establish the claim of commissions, the com- 
plainants produced the original book tif the trustees 
of Col. Thompson^ which b^ing duly proved, the 
following entries Were read. 

^^ Commissions on receipts audi 
payments, at 5 per cent, being I ^449 g ^ 
amount debts returned, due by Col. » "^ 
ITAmpson, on his private account, 
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^"toI?**^ Commissions of 5 per cent, on*] 
juneis 2. debts retuFfied, for which Colonel j 
v^^^^^w TTiompson was security, paid by >j6294 O 
Ha«ull sherifi^'s sales, and liquidated by j 
V the trustees, J 



^^743 6 7 



Errors excepted. 

Signed E. Haskell, 

C B. Cochran, 
J. P. TTumipsan.^ 

Then the following three Receipts : 

Received 19th April, 1797, J^195, in part of my 
commissions, as one of the trustees in the foregoing 
transactions. 

E. OiskeU. 

Received 19th April, 1797 on account of my part 
ot commissions, as one of the trustees in the forego- 
ing transactions j^lOO. « 

C. B. Cochran. 

Received 19th April, 1797, on account of part 
commissions, as one of the trustees, <j^236. 

/. P. TTiompsoH. 

To support the claim of JP. Haskell^ to recover 
from the estate of John P. Thompson, and of Wil- 
liam Thompson the amount paid to the loan office; 
the following documentary evidence was allowed ta 
^ put p. 
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1 . William TTiompson, William J?. Thompson^ Chabim- ■ 
and Derril Hart to the comnnssioners of the loan Junei822. 
oflGice. Bond conditioned for- 2/750. v-^-^^^s^ 

Haskvu 

etal. 

2. Mortgage from W. TTiampsany to tlie commis- R^opx.. 
sioners of the loan-office^ of 802 acres on High-hill i th Miy, 
creek, to secure the payment of the above bond. 

'^ '' 16th Mty^ 

1786. 

3. W. Thxmpson to E. Haskell^ C. B. Cochran , 

& J. P. Thmnp^ony lease and release of certain 1791. 
lands, negro slaves, &c* to pay creditoi's, according 
to a schedule to be made out and delivered in one 
year. 

4. & 5. Schedule of William ThompBtm^^ debts, Jj*^^^*'- 
both as principal and surety. 

6. W. TJiompson to E. Haskell, lease and release 11th uay 
1240 acres, lieing 5 tracts, of which Ist, 2d, and 3d ^^^^' 
are the same mortgaged to the loan-office, [consid- 
eration Z2,200] covenants for quiet enjoyment, 
warranty^ &c. * 

7. Comptroller's certificate of the sale of the above soth Mar. 
land, to satisfy the incumbrance of the loan-office, 
amounting to L528 9, and payment received from 
Major UankelL 

8. The acts of Assembly for the year 1814, page 
9, and Col. Johnson^ a certificate of, being allowed in 
settling with Major Haskelly for the payment of 
Mr. TTuMpsoHf the amount secured to the loan-'Of- 



863 CASES ARGUED AND DETERMINED 



c«A»u8- fice, say £4m 19, also £34 10. Interest due l«t 

TOH* 

June 1822. March^ 1815^ and a receipt to John Johnson j for 
^^^^^*^ this sum of Zr34 10, from J. Walton^ treasurer. 

etal. 

Raoul. 9. William Clemenfs receipt to E. HasAell for 
f^,^P"i» dg34 10, interest due on Col. Thompson's bond Ist 
March, 1814. 

igt March > 10. Treasurer's certificate that John Johnson has 

S15 

given his bond to the loan- office, agreeably to ac- 
count; for IA92 17, bearing interest from 1st March, 
1815. 

11. An extract from the treasury books, showii^ 
the payments that have been made on this bond 
from time to time, and by whom, from 1800 to 
1814. 



12. The book of the trustees, showing a sale on 
the 3rd of May, 1794, of lands and negroes to Pe- 
ter Keeney amounting to L720. 

13th May, 13. Peter Keene and Benjamin Hart, to B. 
^'^^^ HaskeU, C. B. Cochran and J. P. Thofnpson. 
Bond, condition jg720. 

14, /. P. Thompson to Peter Keene^ release of 
the above bond. 



1794, 



29^hApra 15. J. P. TTiompsoh's hiier to E. Haskell, ac- 
knowledging that Belleville was subject to tfce pay- 
ment of Col. Thompson's debts, notwithsfandiiiS a 
cottveyance to him {J. P. T.) by the sheriff. 



9. •• 
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16. J. P; 77iom/>fion'5 memorandum;^ acknowledg-^"^*""* 
ing the right of Major Haskell lo one sixth of the J«nei823. 
Eutaw land^ notwithstanding his receipt. ntl^I^ 

eiaL 

The Complainants then offered the following, ua ovJ. 
which was rejected by the Court. ifth jan. 

1. An extract from the books of Langstaff and 
Frinkj showing that the p'lyments made at the 
treasury by Langstaff and Frinkj were made on 
account of #/. P. Thompson^ verified by an affidavit, 
by proof of the death of Langstaff and Prinky and 
that they were factors of John. P. Thompson. 

2. Mr. Datvson^s affidavit that the payment made 
at die treasury in 1813, was made by him, at the 
request of Mrs. Caroline TTiompson. 

3. Mr» CoekrarCs certificate, that the payment 
by him was on account of Major Thompson. 

The Complainant then called his witnesses. 

Benjamin Hartj Esq. sworn — He was one of the 
persons called on to appraise Mount Thompson, pre- 
vious to the purchase by Major Haskell } Major 
Haskell was to pay one half the appraised value to 
Col. Thompson; the other half was a gift to Mrs- 
HaskelL It was appraised at about Z/3,000. In 
January, 1803, a settlement of Col. ThompsorCs es- 
tate took place ; and Zr600 came to the family of 
tritness, who had married Hebecca Harty widow 
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chami* of Derril Hevt, one of Col. T%omp9on^s daughters : 

TOlfa 

June 832. she was then dead^ and Ll50 was the part of Mary 
^^^^'^'^ Harty her daughter. Afterwards J. P. Thomfmon 
etoL offered to him to pay to the loan*of&ce^ Derril 
luouA. Uarth pait of the loan-office bond, if witness would 
become paymaster to Mary Harty of the Zrl50 
which he [J. P. T.) was to pay her. He told wit- 
ness, that as he had the rest of the loan-office debt 
to pay, and there was of Derril Harfs part aboat 
Xl50 still unpaid, he would rather assume the 
whole of the loan-office debt, and transfer to wit- 
ness, the obligation of paying Mary Hart. This 
proposal was agreed tb: witness settled with Mitt 
Harty and never afterwards paid any thing as ad- 
ministrator of Derfil Harty on the loan-office bond. 
By the will of Col. Thompsoriy Rebecca Hdrfs fcm- 
ily were entitled to a sixth or a seventh of the es- 
tate. It was supposed a share would be worth, after 
paying debts, about Z/600 ; and John P. Thomp- 
son bought out their interest at that price ; no di- 
vision of the estate was ever made; John P. 
Thompson kept all the property ; witness does not 
know of his selling any. Some lands were reserv* 
ed, for which he was to settle with the minors^ whea 
they came of age. Witness was very intimate witk 
Major TTiompsony and always considered hioi the 
paymaster of the loan-office debt* 

Cross-examined by Mr. Gregg. 
Witness thinks J. P. Thompson told him he had 
the rest of the loan-office debt to pay. The trus- 
tees did not act after 1797. Major Haskell was the 
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leading trustee^ and bought in the greater part of CHA«iiBi. 
the property^ which was afterwards ia Major Thamp- Junei822. 
wn^fi possession. Major T. and Majdr H, had ma- ^-*^"^^^^^ 
Dy transactions together. The last time Major T. etai. 
ever spoke with witness, he mentioned that he owed raovl^ 
money to Major Haskell. He had been embarras- 
sed, but does not know that he was at his death. 
At the settlement) there Was ho mention that the 
legatees should contribute, in case of debts being af- 
terwards brought forward : does not know that the 
Eutaw lands were reserved, to provide a fund for 
future debtSi 

In rq&/y.-^Witnes8 does not ktiow that the loan- 
office debt was reserved out of the money paid * for 
Mount Thompson^ but thinks it was; this impression 
is derived merely from Major Thompson's telling 
him, he was to pay Haskell's part. He did not tell 
witness in what way he became liable to pay it. 

William S. Tliompsonj Esq. was examined as to 
interest, and admitted to be sworn in chief. — ^Mrs^ 
Saoul once spoke to witness, and asked him to join 
her, in securing ^ajor Haskell against the loaJl- 
office debt. This was one or two years after Major 
Thompson's death : she did not speak of it, as pf a 
transaction about which she was ignorant. .Thinks 
he has heard his uncle, Major TJiompson^ mention 
this debt; and his understanding from all he knows 
is, he was to pay it. Langstaff* and Frink were his 
uncle's factors ; witness was one of his uncle's exec- 
utors; and had so little doubt, he would not hav^ 

109 
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Ca*mus. hesitated) if this demand had. been presented to luni 
juncif 2;- as ejcecutnr to allow it : never heard that anv oae 
else was liable. He was an executor of his father^ 
and was never called on 'to pay any part of it 



Haskkll 

et al. 

9, 

Raovl. 



», 



Cross- exmnined by Mr. Gregg. 
In the conversation which Mrs. Raoul had with 
him, she told him that Major Haskell had applied , 
to her to pay this debt : it was not long after her 
husband's death. 



The defendants then read the examination of Ms. 
Domd Deas. — He states that he drew a deed in April 
or May, '93 or '94, explanatory of the transactions 
of Major Haskell^ Major Thompson^ and Col. Coch- 
rariy as trustees of Col. JTumtpson : that he kept 
this deed in his possession till 1801, or since^ and 
then gave it up to the trustees. He says^ this deed 
contained a statement of the property purchased by 
each of the trustees ; what had been paid by each ; 
and what remained to be settled, so as to make a fi« 
nal settlement. He was to keep the deed till every 
thing was settled, and he delivered it to HasAeU and 
TTiompsoHf who called on Kim for it^ and does net 
recollect whether CoL Cochran came with them; 
but thinks he would not have delivered it, unless 
authorised by him, Cochran. He understood from 
the trustees^ tliat all matters between them had been 
settled. Thinks the deed did not relate, generally^ 
to the affairs of Col. Thompson, but only to the 
transactions of the trustees, one with another; that 
it was drawn at fielleville. He also drew several 
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cdnvcyances, bonds of itidemmty^ &c.; and he was at ciIabim. 
Belleville several days on the business: Col. TJwmp- junei822. 
9on and the trustees were all present : be never ^-^'"'^"'^ 
conversed with the parties afterwards on the subject, et at. 



Major H. once asked him^ if he did not recollect at 1^^^^^. 
the settlement^ there was one demand against 
Thompson unsettled, and witness told him he did 
not : thinks all was settled before the deed was de- 
livered up. On his cross- examination, he stated 
that tlie deed of assignment from Col. Thompson to 
the trustees, was drawn by Judge Trezerkint ; that 
by it all the Colonel's property was conveyed to the 
trustees, to sell at public auction ; and they sold it 
at Belleville. The deed he drew was left with him 
to keep, till certain things were done, and was after- 
wards delivered to them : that he kept no other pa- 
pers but the deed. Each of th6 trustees had a book 
containing their transactions, or there was a book in 
which their transactions were entered. By a ques- 
tion in ebief, the defendant's surmise that tbe deed was 
burnt bv the trustees, on witness^ recommendation : 
BO notice was taken of this in Jiis answer in chief ; 
but being asked in the cross interrogatory why he 
recommended it to be burnt, he says it was never 
burnt to his knowledge, and be never recommended 
the burning of it. 

The defendants then called for the eonveyance of 
Mr. Thompson to Major Haskell by the sberifip of 
Orangeburg; which agreeably to notice^ plaintiffs 
produced : The defendants produced a number of 
Toceipts from Major HasheU to /• JP. Thon^son for 
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^^*"*" sums paid at various timesy but none having the 
juneis 2. slightest relation to the matters in the bill. They 
^^[^]^^ were also allowed to show that Major Haskell bad 
€( oL brought a scire facias to revive a judgment standing 
juuoi.. in the name of one Cohmy against defendants as ex- 
ecutors of Col. Thompson^ in which the jury had 
given a verdict for defendants. 

The complainant in reply, produced regular assign- 
ments of this and divers other judgments, to a very 
large ampunt against Col. Thompson^ which are in 
the schedule of his debts^ No. 5. 

His honour after hearing the parties, delivered 
the following Decree, 24th September, 1822: — 

^ The effect of Mr. Bea;/ evidence is to render un- 
necessary the consideratmn of much of the argument 
used in this case : Col. Thompson^ s deed of trust to 
Maj. Haskell, Col. Cochran, and John Paul TYum^ 
son,WB,s executed in May, 1791; and Mr. Deas says, 
that in April or May, 1793 or 1794, he drew a deed 
explanatory of tfie tyansactions of the trustees, under 
Col. ThompsorPs deed : that it was drawn at Belle- 
ville in their presence, and at their request, he be- 
lieves was given up te them ; that he had it in his 
possession until liK)l or since; that to the best of 
his recollection, it stated among other things the 
property purchased by each of the trustees at the 
sale under the deed of assignment ; what had been 
paid by each on account of his purchases ; and what 
remained to be settled, so as to make a final settle- 
ment between themselves } and ^that the paper was 
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« 

icft with him fDeasJ until all their transactions be- Cbabxm- 



TOW- 



tween each other were settled. juneiS22, 

An attempt to unravel matters settled so long €t ai. 
8in(*e. would be attended with no satisfactory result^ raovs. 
and this being a case between the trustees themselves^ 
and not between them and creditors of Col. ITiomp- 
son J all whase debt^t, except one to Fisher and, Ed- 
wards being stated to be paid, and there being assets 
sufficient to pay this, there is no occasion to say any 
thing of theconveyance by Col. Thompson to Major 
Haskell in 1793, of Mount Thorn pton; the pur- 
chase of Belleville by /. P. Thompson^ for ^thirty • 30/. seo 
dollars^ in 1794, and the commissioners charged ^^^^^^' 
against the trust-estate by the trustees, and divided 
among them in 1797. These are subjects, that may 
be fairly considered as comprehended in the settle- 
ment of 1800. The debt to Fisher 4* Edwards^ is 
on a bond given to them by Col. Thompson on the 
1st January, 1788. It is refused to be paid, and the 
presumption of satisfaction from length of time relied 
on : But there is nothing in this objection, for re- 
ceipts are endorsed on the bond down to 5th Jan- 
uary 1795, and Mr Keating Simons swears, that in 
the winter of 1810 or 18t 1, Paul Thmnpson enqui- 
red of him if he held a bond of his father's^ which 
was once in the hands of Henry LaurenSy adQ titot 
upon being answered in the affirmative^ he said^ 
^^ I am to pay the same^ but request you will give 
^' me some indulgence to pay it out of the proceeds 
^^ of my crops.^^ Dr. Keene^s bond^with Major Hart 
9» surety^ is dated 13th May^ 1794^ conditioned tQ 
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^'i^** pay jg750* with interest, on or before the Ist Jan- 
junei822. uary, 1796. Some time in 1794, but what time does 
^J^^^^^^ not appear, John P. Thompson^ reciting the pur- 
et ai. chase made by Dr. Keenej and that .Se^n^ had con- 
Raoui. veyed the property to him, gave his bond indem- < 
nifying him against his bond to the trustees. Keetf^ ^ 
since the death of John P. Thompson being sued on 
his bond, produced the bond of indemnity, and it 
has been decided, that he iQ exonerated from the 
debt. I view Dr. Keene as a t^ominal purchaser at 
the sale ; the bond of indemnity bears date the same 
year as the bond for his purchase. It is witnessed 
by Mr.JDeflw, and it probably was executed at the time 
of the sale or soon afterwards : for why should Keene 
Sttifer his bond to be outstanding against him wiA* 
out taking an indemnity for property which remaia^ 
ed in Thompson^ s possession. The price at which 
the property was knocked off was entirely inade* 
quate to its value. (a) The natnes of some of the nc- jj 
groes purchased are mentioned in Col. Thompeom^s 
win,(() and the negroes disposed of by him; and Mr. 
Dem in his. evidence, speaking in 0ctober,1821, says 
he recollects, that Major HasAelly about three or 
four years ago, asked him in Charleston, if he did ^ 
not recollect, that at the time of the settlement there 
was one demand against Major Thompstm, wbicli 
had l$een excepted : That he told him, be had no 
such recollection, and that he believed all the trans- 
actions between the trustees were settled previous 
to the time when the deed was delivered up. This 

(a) No evidence on this point. 

(fr) There was n» evidence on this point. 
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purchase I also consider as included in the settle- Cbaslu. 
ment between the trustees. — In a list of his debts JaQei832. 
signed by Col. Thompson^ to be paid out of his e»- )J[["^^^'^ 
tate conveyed to his trustees^ the debt to the loan- ^ oL 
office, is noticed thus: Debt to the loan office«^2509 kaovI. 
Col. TTirnnpsorij William R. Thmnpson and Derril 
Hart 9 in 1786, gave their joint and several bond to 
the commissioners of the loan-office for £750y and 
Colonel Thompson mortgaged part of the Mount 
Thompson tract, which he subsequently conveyed to 
Major Hmhell Xo secure it. The mortgage being 
resorted to, Major Haskell paid this debt, amouot- 
ing in 1814 to j^492 17^.^ and has since paid ^^34 • / 5^3 2. 
10*. on account of interest, as appears by a receipt, e*^*^^ 
dated 10th March, 1815, and claims to be reimbur- No. 7. 
sed these sums out of the estate of /. P. Thompson. 

• 
The pleading and evidence before me do not ena- 
ble me to decide on this claim. Col. Thompson 
owed but d^2d0 to the loan-office; and the property 
conveyed in trust, was only liable to this amount. 
The representatives of Derril Hart and William R. 
Thampsofiy are not parties in this suit : the bill does 
not allege that Paul Thompson undertook to pay 
Hart and Thomponh proportions of the debt to 
the loan-office ; and if he did so, the fact ought to 
have been charged, that the defendants might have 
had an opportunity of answering it ; and the evi- 
dence of Major Hart and Col. Thompson^ altliough 
admissible to prove that J. P. Thompson assumed 
to pay Col. Thompson's proportion of the bond, is 
not so to exonerate the esutes they respectively 
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Chamm- represent. The ojttigors were severally liable to 
June 822. the Commissioners, to pay the whole of the loan-office 
debt; but if either of them paid more than his por- 
tion^ he is entitled to come upon the others for con- 
tribution. Payments of the interest more than 
equal to twice the amount, of the principal of the 
bond have been made^ but we do not know on whose 
account ; if, on account of Col. Tfwmpson^ or with 
the funds of |ps estate, the balance as between the 
obligors was due by Hart and Thomp^on^ and ought 
to have been paid by them, or out of their estates ; 
some^ and I believe most of the payments of inter- 
est to the loan -office, were made by factors in 
Charleston, to whose books reference may be made, 
and they no doubt will show on whose acco'unt they 
were made. But if Paul Thompson did assume to 
pay the whole of th^ debt to the loan-office^ on this 
fact appearing to the Court under pleadings embra- 
cing it, the raising of an account between the obli- 
gors might be dispensed with, and the land of the 
complainatit having been sold for a debt, which P. 
Thompson ought to have paid, his remedy would 
be against Thompaon^s estate, and under the Buit to 
obtain it, the defendants would have it in their 
power to bring forward the evidence they possess, 
and on which they rely to prove that all matters be- 
tween Thompson and Haskell are embraced iu the 
receipts %tx up. In my view of the case, all I can 
do is to allow the complainant to amend his bill, I 
would refer him to a court of law to establish the 
assumption by Paul Thompson^ but for the difficul- 
ties that would still exist, that the pleadings as they 
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Stand do not authorise thfj recovery of more than cbibiks- 
Co\. Thompson's proportion of the loan- office debt; Jaoefk^, 
a sum far short of thtot claimed. 



Col. T%ompson by his will directed all the rest 
and residue of his estate to be sold by his executors, 
to discharge his debts ; and there is said to be a tract 
of several thousand acres at or near the EutaMrs^ 
part of this residue, which has been pointed out as 
proper to be resorted to for this purpose. 

It is ordered and decreed, that the commissioner 
do sell atpublic sale for cash, the said tract of land, 
and that he do pay to the complainant the holder 
of the bond the sum due thereon. It is further or- 
dered and decreed, that complainant be at liberty to 
amend his bill. 

From this Decree all parties appealed : The rea- 
sons submitted by the plaintiffs for reversing the De- 
cree, were as follows : 

1. That parol evidence of the contents of a deed 
Was allowed to be given without any notice to the 
op{)osite parties to produce the original, or attempt- 
ing to account for its loss^ by any other evidence 
than Mr. Deas^ who proved merely the deliveiy of 
it to Major Thompson and Major HashelL 

2. Because the evidence on which the Hght t6 
commissions is rejected, even if satisfactory as to 
Major Haskell f is, as to Col. Cochran, insufficient. 

110 
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Cbahu*- 3. That the debt of Bourdieu, Chollet ^ Bourdieu, 
juoei 22. is fixed on an inadequate and an improper fund. 
The value of the pine barren, to which they are sent 
for payment being inconsiderable^ and the title in 
dispute: Whereas^ it is submitted^ that as their 
debt is established, there should be either an account 
of assets^ or an order on defendants to pay what is 
due on the foot of the bond. 




i 



i 



4, That after a full hearing, and going through 
dl the evidence, which it is pretended the parties 
are able to adduce^ without any exception to the 
frame of the bill by the defendants, the complain- 
ant 18 ordered to amend his bill : Whereas it is res- 
pectfully submitted^ 

1, That even if the bill had been defective, the 
objection was waived, by the defendants going to 
trial. 



2. That the bill is perfect and complete, and 
covers the whole evidence. 

3. That the evidence offered by the complain- 
ants, and rejected by the Court, ought to have 
been received. 

4. That upon the evidence, the complainant, E. 
Hashetty is entitled to satisfaction, for the breach of 
covenants in Col. Thompson's convepnce of Mount 
Thompson ; and that the Court should either direct 
an account of assets, or order the defendants to sat-' 
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isfy and pay to the complainant what may be due CBAmLu. 
for principal and interest^ on account of his payment junei»32.^ 
to the loan-office; tbe full amount paid by him and ^ 
interest thereon from the time of payment^ being eild. 
the correct measure of damages. baoui. 

The defendants assigned the following reasons 
for setting aside the Decree^ and dismissing the bill. 

1. Because it was in evidence that upon a final 
settlement of the trust-estate made between the .trus- 
tees^ Major Hashetl was to pay this debt to the 
loan-office; and there was no evidence of Paul 
TJiompson^s promise to pay the same, except the 
testimony of Major Hart and William S. Thomp^ 
soriy which ought to have been rejected^ as tliey 
were both interested. 

2. The bill ought to be dismissed^ because com- 
plainants having failed to establish a trust fund for 
the payment of said debts, there remaias no equity 
in the case to give the Court jurisdiction. 



Columbia^ December , 1822. 

Mr. Pettigruefor Complainants. 

The parties before the Court, are : (1.) The survi- 
ving trustees of Col. TTiompsari; (2.) The creditorsof 
CoL TTiompson. Their claims will be considered in 
.their order. 1st; As to the claims of tbe surviving 
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CHABut- trustees. It is to be remembered, that the questkn 
Junei8j2. is not between the trustee, and the cestuy qu^ 
trust; whether a trustee can recover any compen* 
sation for his care and trouble, but between the 
trustees themselves, whether one of them eaa 
appropriate to himself the commissions received 
for the benefit of all. The defence of the party, 
who has received more than his part, is, that it 
is against law for trustees to take any compensa- 
tion not expressly provided for, in the deed crea- 
ting the trust. ' If the party creating the trusty 
agrees to allow a compensation, and that agree- 
ment forms part of the instrument, it is admitted 
the trustees will be entitled : But the same reason 
HFhich admit^uch a stipulation to be good, if inser- 
ted in the 4Nd^ is equally strong to show that the 
agreement to satisfy the trustees for their care and 
trouble, b not of itself iHegal or void* Then it it 
clear, that the grantor may, if he chooses, enter in-* 
to such an agreement afterwards j and althouo^h audi 
a subsequent agreement i ould not alter the rights of 
creditors in the fund, it would be binding between 
the parties. If the grantor should, not only agree 
to allow such compensation, but should actually pay 
the sum agreed on into the hands of a third person, 
for the use of the trustees ; the person to whom it 
is paid, can have no right to refuse to pay it over ; 
nor will* it make any difference that the payment is 
made to one of the trustees, for the benefit of all ; 
for after receiving the money, he stands towards the 
Others in the place of a depository, and is liable for 
lifoney ha4 ai^d received %q their i)S9. Tlua view 
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brings the principle pnecisely within the present Cbahim. 
case. In 1797^ John Paul Thompson^ being exec- Junci822. 
utop of William Thompson j by an account stated "** 
and signed^ expressly and positively n cognize(} and eftSl 
allowed this demand to the trustees. Low can the i^ovs. 
defendaots dispute his act? They are his represent- 
atives as well as Col. Thompaonh. But John P. 
l^hompsoHy by his contract with the residuary lega- 
tees^ acquired all their rights, and united in himself 
the character of heir^ executor, and next of kin. 
His act is as binding on the defendants, as the act of 
the testator would have been ; and if they have as- 
sets, it is as binding as their own act would be. 

The agreement then, of John P. T7iamp$on , is 
made out to be equal to the agreement of the grant- 
or. The other part of the rul^ is also made otit ; 
for the bond of Ke/ite was disposed of by John Paul 
Thompsmij and the case is the 3ame as if he had 
received the money. The proceeds of this bond 
were sufficient to satisfy all the schedulc^d debts, and 
to pay the commissions of the trustees ; which 
makes the case of the complainants as s-rong as if the 
money had ^een actually paid to John P. Thompson 
for this piffpose. The evidence of Mr. Deas does 
not take off the force of this argument. 1. The ev- 
idence related to the contents of a deed, which \iras 
in the possession of John P. Thompson^ or of E. 
ffcukell. If the deed was in the possession of John 
P. Thompson^ the defendants ought to produce it ; 
if in t|ie possession of E. Haskell^ he should have 
had notice to produce it. 1 Phil. Ep. 338. 346. 2 
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H481LU 

Hal. 
Raovk. 



Gbarlks- Con. Cos. 83. 225. Parol evidence of the contentt 

TO 91. 

junei823. of thts deed was therefore inadmissible; and the ob- 
jection may be made now as well as at the trial. 
fVhitt vs. Damon J 7 Fe». 29. As to the surmise 
that John Paul TTiompson purchased at the sale for 
his father^ and was never liable for the proceeds of 
the bond^ it is perfectly gratuitous. There is do 
s\;ch evidence in the case. The defendants in their 
answer do not say so : they say he was liable^ and 
that he satisfied his liability by applying the money 
in payment of debts and legacies. But they must 
shew that he applied it according to the trust. 
Their surmise is just as gratuitous as the other. It 
seems that at the time of the sale there ivere do 
scheduled debts remaining^ but the loan-office^ and 
Fisher and Edwards^. But admitting the evidence 
of Mr. BeaSf it might well weigh against HaskeOp 
but could not affect Mr. Cochran. 



Tlie next subject of consideration is the case of 
the creditors of William Thompson^ who claim an 
account of his estate^ and payment of their debts. 
As to the bond of Fisher and Edwards, it is one of 
the scheduled debts^ and the proof is too plain to ad- 
mit of doubt ; the decree does not deny this^ but 
th^ objection is, that the decree confines their relief 
to an inadequate and improper fbnd : they are re- 
ferred for payment to pine-barren lands of no valac: 
But the pine-barren and insolvent laws, are no longer 
in force, and ought not to be revived for the spedal 
benefit of the defendants. 
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The fund is impropier as well as inadequate. By Chaius* 
John Paul TTiampson^s contract with the residuary juQeX822, 
legatees as proved at the trials this land was assign- ^J*'^"^^^*' 
ed to them for their shares in addition to the ^^600 et at 
paid in money ; and the parties claiming under tl)is aio^i,. 
agreement^ are not before the Court. In Monse vs. 
Sadlerj{a) it is laid down^ '^ that there is that dis- 
^^ tinction between land and money ; before a decree 
^^ ordering the sale of land, all the parties interested " "" * 
^^ must be before the Court-^' This very land is 
the subject of another suit in this Court between 
other parties: The descendants of Col. Thompson 
claim it under the agreement by which Paul Thomp- 
son became the purchaser of their interests in the 
estate of the testator. .See evidence, 'No. 16. 
T%ompson^s letter 11th Jan, 1803, and Major jHar/'« 
testimony. 

The claim of Ifaskellf although most important, de- 
pends on the same principle with Bourdieu^s, and 
is supported by evidence equally clear. It is sim- 
ply a demand founded on the breach of a covenant 
of warranty : It is necessary only to prove the cov* 
enant and the breach. The covenant is proved by 
the deed of 11th May, 1793, and the breach is pro- 
ved by the mortgage pf 16 th May, 1786, and by 
evidence of the sale on 30th March, 1814. The 
damages sustained by the plaintiff are also proved . 
Iiy the written evidence, to be <£562 12s. sterling. 

(a) 100x^352. 
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Hasrkll 

Mai 

V. 
lUOUK. 



chahles- It js a mistake to suppose that this claim is de- 
June 822. pendent on the deed of trusty or has any necessary 
connexion with the detail of the trustees' manage- 
ment. It is a legal demand, and the plaintiff ' could 
sue at law: but as the debt is to be paid out of the 
assets, he may also sue here. This is plain from 
Thompson vs. Brownj{a) where all the precedents 
are cited. After an elaborate review of the cases^ 
the learned Chancellor, whose opinions are respected 
in every part of the Union, lays down the doctrine 
very clearly : " A creditor has a right to come here 
^^ for a discovery of assets : this is a settled and ne- 
*' cessary right. When here, he shall be decreed 
'^ satisfaction for his debts ; and this on the ground 
^^ of preventing multiplicity of suits. '^(i) The 
right, therefore, being clear, and the jurisdiction 
undoubted, the plamtifT is entitled to a decree, un- 
less the grounds taken in the decree can be sustain- 
ed, viz : that the proper parties are not before the 
Court ; this objection, however, is founded on the 
supposition that the plaintiff derives his right from 
the loan-office bond, or from an undertaking by 
John Paul Uiompson^ to pay off that bond. If he 
derives his right from the bond as an assignee, and 
brings his bill in this Court to compel payment, it is 
said he must make all the obligors parties. Bot, 
although the rule is admitted, it has no applicatioa; 
for Haskell never was the Owner of the loan-ofiee 
debt; and does not sue upon any claim derived froA 



(a) 4 Johns. C. C. 619, 
\h) 4 Johns. CC. 631. 
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the loan-office. 'At stands simply on his covenant <^«^i*'^ 
of warranty. junei832. 




Another objection in support of the decree, is, d ai. 
that all parties interested ought to be before the haovs. 
Court ; and that the other obligors are interested in 
this suit, because, if a decree is had against John P. 
Tkornpsan^s representatives, they would have a 
right to recover over against the other parties to the 
bond. To this objection we have three answers. — ' 
!• That there is no privity of contract between us 
and the other obligors, and we seek no relief against 
them. Suppose that the mortgage by which we 
were evicted, had been executed, not by. CoL 
Thompson^ but by some former proprietor of the 
same land, before it was conveyed to him : upon 
eviction, we would have been entitled to redress on 
the covenant of warranty $ which shows that the 
eircumstance of Col Thompson's being a surety in 
the loan-office debt, is perfectly immaterial. In 
fact, our title to recover from his executors cannot be 
strengthened by any consideration that he was a 
principal in the transactiou with the loan-office j 
nor weakened by his being a surety ; and the ob-^ 
jection rests entirely in a misconception of our true 
ground of action. The opinion pf Lord Eldon^ in 
Coekbum vs. Thomp9ony{a) shows that the rule is 
one of convenience only, and may be dispensed with 
in some cases, even between parties ; as where the « . 
other parties are insolvent, or it appears that the de- 

(a) 15 Ves. 321. 

Ill 
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CHAmi.n- fcndant has nothine to demand over : the ruk k- 
junci..22. self was denied in Collins vs. Griffithsy{a) and the 
remarks of the Chancellor^ that the very intent of 
taking the bond joint and several, is to have leave to 
sue them severally, appears to be sensible and just 
But to permit the plaintiff to sue those, and tliose 
only, whom he contraeted with, is perfectly agreea- 
ble to authority as well as to reason ; and thia leads 
us naturally to consider the other part of our answer 
to this objection, viz : that we seek no decree against 
the other parties. In Paulet vs. Bishop of Loti- 
don^(h) Lord Hardwicke says, ^^ that if the plain- 
*^ tiff waives the relief against a person, there is no 
^^ need to make him a party. '^ And where we add 
to the terms of this proposition the want of all priv- 
ity of contract between the plaintifls and such pe^ 
sons, there is surely no objection, in reason or au- 
thority, to his Lordship'fl doctrine. To what pur- 
pose sue the other obUgors? What case could we 
make against them ? the utmost would be to say, 
that we were entitled to stand in Col. Thompson^ 
shoes ; and to recover what he might have recov- 
ered from them, if he had satisfied us. May we 
not waive this subtle equity, the existence of which 
is not in our knowledge, nor the application of it, 
needed to stand on our undeniable rights? Hie role 
that the plaintiff must make all proper parties, has 
never been held to extend so far as to oblige him ta 
sue all, against whom he might possibly maintain a 
suit : A creditor may sue the heir and the executor, 



(a) 2 P. W. 313. 
\h) 2 At. 296. 
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but he is not compelled to sue both. In a bill to cbamim- 
foreclose^ the plaintiiT may, or may not make the e»- Jmiei822. 
ecutop a papty.(a) The creditor may follow assets JJ^][^^ 
into the hands of a debtor, op representative;! 6) etai. 
but this is a privilege which be may waive. It was baoui. 
nevep contended that he is obliged to do so. 

2. Anothep answep to the objection of the want 
of parties is, tliat no person ought to be a party 
against whom you can have no decree. (6) It is for 
the same reason that to a bill for discovery, the ob. 
jection of the \^ant of parties does not ]ie.(c) 

3. But even if the objection of want of parties 
Were tenable, it comes too late after the hearing : 
The objection must be made by demurrer, by plea, 
or at least at the hearing.(rf) " An exception for 
^^ want of parties is like a plea in abatement at law : 
^^ if you go upon the merits, you can never take it 
^^ up again : in equity you may take the exception 
*^ at the hearing or demur.^^(«) 

But the very principle of the rule is convenience, 
and here the principle does not apply. To shewr 
that it is a rule of convenience merely, to the 
cases already cited, may be added the authority of 
chancellor Kent^ffJ the authority of this Court,(^) 



• ' 



(«) Cooper Eq. P. 38. 13 Ve«. 234. 
(i) 2 Mad. ( h. 192. 1 Ves. sen. 105. 4 Vea. 665. 
(i) Degols V Ward, 3 P. Wms. 310. 
(«'. Mit. 163. 

(rf) Mad. Ch. 142. 3 Ves. 234. 
(«^ Darwent v Walton. 2 At. 510. 
(/) 2 Johns. C. C. 247. 
%J ^tften V Halg, 4 Des. 343.; and 3 Des. 590, 
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' ^"i^T*" *^^ ^ ^^ Supreine Court of the United Statc8.(4i) 
Joneik 3. But how dpes the principle apply here ? If the bill 
is amended^ the plaintUr must allege^ in order to 
charge the other obligors^ that they are liable to 
pay the loan-office<^ebt^ and have not paid. If they 
deny these allegations expressly and precisely^ the 
Court, in the absence of other testimony^ cannot 
make a decree a^inst them. But these parties are 
the very same who have given evidence in the cause^, 
and they directly contradict, by their testimony, 
every possible charge on which a decree could Ix; 
made against them. 

There is another objection taken to tiie iorm itf 
the bill, viz: that we have not alleged the under-* 
taking of John P. Humpsouy to satisfy the loa^* 
office debt. This objection depends on the same 
misconception of the plaintiff's case^ who stands 
simply on his covenant pf warranty. With the ar* 
rangements made between John P. TTunnpsan, and 
the other parties to the bond, we have nothing to 
do ; and (he mistake arises, from supposing that the 
evidence was introduced to raise an equity $ but in 
fact^ all the evidence besides the proof of the cove- 
nant in the deed, and breach of warranty is {ftodu- 
ced and relied on, tiat to establish our debt, but ti) 
remove the allegations on the other side ; to show 
that the l^gal effect of these instruments has not been 
invalidated by any transactions between the parties ; 
to prove that Major Haskell did not buy Mount 
Thompson, under an agreement tp satisfy th^ 1<)^' 

(a) 2 Whest. 398. . . . 
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affiice debt ; to show that the presumption arising caAvua^ 
from length of time is done away^ not only by the, Juneias?. 
fact that the breach of warmnty did not take place '^f^''^'^^ 
until 1814, but by the acknowledgement of TTiomp' et ai. 
ion himself i and finally^ to show that the allegation baovk. 
in the answer of this demand being settled in the 
transactions of the trustees^ is unsupported by facts. ' 

The only remaining ground^ on which it is likely 
the decree may be upheld is^ that by the rules of 
this Courtf no. appeal lies from an order to amend. 
But if such a rule prevails in this Courts it surely 
cannot extend to orders^ which affect the substance 
of the case^ and decide on the character of the plain* 
tiff^s right. The rule properly understood, is the 
Mme as laid down by Lord Thurlow. ^^ An order 
^ for the cause to stand over for want of parties^ is 
* always considered an order by consent. The 
^ want of parties is^ in trpth^ a cause to dismiss the 
^ bill ; and it is an indulgence to the plaintiff to let 
^ it stand over. If the plaintiff is dissatisfied^ he 
^ should let his bill be dismissed, and appeal.^'(a) 
This shows not only the impropriety of deciding on 
the want of parties, where the objection is not made 
at the hearing ; but proves, moreover, the right of 
the^plaiptiff to appeal. If the objection had been 
taken and sustained, we would have had a right to 
say, let our bill be dismissed. To deny tliis right, . 
is to harrass and oppress the plaintiff with a vexa- 
tious suit, not only against justice^ but against his 
will. Hitherto, no Judge has ever assumed more 

(a) BereBfui'd y Adair, 2 Cox, 156. 
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c«ABHs- than the right of making the plaintiff^ in a ground' 

TOW* 

junei82^ 1686 suit^ pay costs : here^ because he has instituted 
^"^^"''"'^ one suit which the Judge thinks groundless^ he is 
tt ai, ordered to institute another, which tve cUl know to 
juouL. *^ groundless. To fasten the order upon him^ with- 
out his consentrand then justify it, as an order made 
by consent^ would justly alarm every suitor in this 
Court. This would not be a fiction of law in which 
equity consists ; and I cannot suppose that the Court 
will support the order on the ground of consent, 
when the Court knows that consent was not asked, 
and would nor have been given if it had been asked. 
There can be no appeal from. any decree macks by 
consent. This is the general rule, (a) Consent cures 
all errors. But if consent can be supplied by the 
Court, without the leave of the suitor, there is am 
end of all security. 

3fr. Gregg and Mr. Harper for Defendants. 
The bill is multifarious and complicated by the 
admission of parties claiming in distinct and several 
rights. The difficulty of the defendants is increased 
by the obscurity of the transactions, their complex- 4 
ity and the length of time. It is not to be expected 
of them, to give a minute account of the transactions 
of the parties, which appear to have been carried or 
collusively, for the purpose of defrauding creditors. 
In these transactions the plaintiff II, appears to have 
had the direction, and the blame is imputable to hint 
alone. 

(a) 2 Vea. sen. 488. 
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The demand of Major £/(uAe// cannot be sustained, Cii*»ti** 
because it arises from a breach of trust. The con* J«nei832. 
veyance of Mount Thompson to him was fraudulent ^•^~^''*^ 

1 -J l_ ■ I 1 HtSRllt 

and void, beipg a purchase 1^ a trustee from his et al 
cestuy que^tnist. If the deed is void, the covenant Rioci. 
of warranty is not binding. See Devaux vs. Fan- 
nint^ 2g JV. V. Ch. 254. He cannot he permit- 
ted %o maintain an action founded on a breach 
trust. The*oiiIy vahd title which he acquired was 
under the sheriff's conveyance, and he ought not to 
be pennitted to set up any other. 

There is no ground to charge l 
account of John P. Thompson's p 
debt to the loan-office; because si 
without consideration. Btft it is i 
timony of Major Hart, that Major 
to pay off the loan-office debts. 

The land was valued at ^^440 
paid onlyd^^aOO. He ought, th( 
fur the sum of ^^2200, which as a trustee he wrong- 
fully tQok to his own use. There is also evidence 
of large sums paid to Major Hmhell by John P. 
T7tomp»on in his life time ; and as the plaintiff has 
not shewn on what account they were paid, the pre- , 
sumption is they were paid in satisfaction of this 
debt. It is in evidence that he waited from 1793 
to 1812, without calling on John Paul Thompson 
for the payment of this demand. But as soon as he 
was dead, the claim was made on his widow, which 
throws a suspicion on the whole case. He is barred 
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Ctt ARLBt- t,y the Statute of limitations. His action accrued iiit 
June 838. iTS^^ he might have sued Col. Thompson on his 
covenant of seisin. (a) The evidence of Mr. Deas^ 
shows that Major HasheH ought to pay the loan-of- 



Haskbll 

Haoux. fice debt. 



With respect to the bond of fHsher and Bdtqfffdsi 
there h no evidence of any obligation on the pitt ^ 
John Paul' Thompson to pay it. When he prom- 
ised to Mr. Skmonsj he promised as execntor. It 
must be paid out of the residue of the estate^ if paid 
at ally and there is no residue except the Eutaw 
lands. The objection that the title is in the deisceiid- 
ants of Col. Thmnpson^ is of no avail, because the 
will directs the residue to be sold. Land dkrdered 
to be sold is considered piBrsonal estate. (6) 

As to the claim of commissions it cannot be sus- 
tained ; because the deed does not allow them. If 
John Paul Thompson assented to the claim^ his as- 
sent could not bind his father's estate. It was a 
breach of trust. A bill will not lie for a claim which 
is illegal in its origin. It does not appear whether 
Haskell and Cochran rendered any service; and 
there is no rule by which the court can appordflh 
the compensation of each. There is no evidence 
that the trustees should divide the compensation 
equally. There is no jurisdiction to sustain the suit 
of Bourdieuj or of Haskell. The only ground for 

(a) r.ell v Hiiggins, 1 Bay, 326. 
(ft) Cmiff T Leslie, 3 Wheat. 563. 



IN THE COURT OF EQUITY. $89 

coming into equity is the digcovery of assets ; ftnd dtAMt*. 
there is no pretence that it was necessary to eome June 1832. 
here for that purpose. h^'"^^^^ 

ttal. 

9. 

lUovii. 

DECREE. 

Judge GxitLARD. At the outset of this case it 
is proper to observe^, that the liberty granted to 
amend the bill, is of the nature of an interlocutory 
order^ and not the subject of an appeal; but the 
parties^ both the complainants and defendants being 
desirous of bringing their controversy to an issue^ 
we have considered the points decided by the eir* 
cuit court, and believe, that under the grounds of 
appeal from these points, the justice of the case may 
be come at. The points decided relate to Keene 4r 
Jlart^s bond, and the indemnity from John P. 
Thomspon to Keene and the debt to F%shei\ and iSrf- 
wards^ and the fund lo be resorted to, to pay it. 
Keene ^ Harfs bond was given for the property of 
Col. Thompson J sold by the trustees, and purchased 
f»y Kedn. Keene was but a nominal purchaser, and 
the sale to him ivas made merely with a view to a 
change of the property, (a) which continued in the 
possession of Col. TTiompsony and was ^disposed of 
by him, by his will, to his family, who have had the 
benefit of it as devisees and legatees : This bond 
cannot, as was contended, constitute any part of the 
trust fund, liable to the debts to be paid out of the 
trust estate, and the indemnity to Keene was properly 

in) Not IB the eTidence. 
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c^«iM- giten. The next point is the debt to Fisher and 

Toy," ^ * 

junei^22. Edwords ; the circuit judge decreed it to be paid ; 
and it is now admitted that it must be paid^ but it is 
insisted^ that it should not be referred for payment 
to the reesiduary estate of Col Thompon. It is not 
referred to this fund explosively^ and should it fail^ 
on the report of the commissioner of that fact^ pay- 
ment would be directed out of the estate of Ck>L 
T7iomp8anf by his executor or representatives. It 
appeared to the circuit court to be the wish of all 
the parties^ that the residuary estate should first be 
applied in the manner directed, and it was on this 
account that it was ordered to be sold^ it being im- 
material to Fisher and Edwards^ from what source 
the money to go to them^ should come : but although 
the ground of appeal on this part of the case, is of 
no consequence- to Fisher and Edwards^ it is so far 
important^ as (without intermeddling with the inter- 
locutory ord^r) it lets us into the consideration of 
the question respecting the debt to the loan-office 
. taken up by Major Haskell f and the funds for pay- 
ing as well it, as the debt of Fisher and Edtvartk. 
We do not think the evidence adduced by the de- 
fendants, sufficient to prove that Major HaskeU un- 
dertook to pay Col. Thompson's proportion of the 
bond to the loan-office, when he got the conveyance 
from him^ for the Mount Thompson tract, or that 
this debt is embraced among the settlements made 
between Paul Thompson and Major Haskelty or the 
receipts ^ven by the latter to the former: it follows 
iiiBXMeipv Haskell 9 is ^ntitlid to reimbursement of 
the sum he paid to relieve his land from the mort* 
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gage on it to^the loan-office^ with interest thereon : cbam» 
This leads to another question ; out of what fund is juneisss. 
the reimbursement to be made ? the answer is, out '"^^^'^'^^ 
of the fund assigned to Mr. Cochran^ Major Has-^ d ai. 
keUy and John P. Th&mpmn^ to pay those debts to luovi. 
/V«A6r and ^^/t/'^vrfiby and to the loan-office, anon 
others mentioned in tbe^ schedule annexed or refer* 
red to in the bond of assignment. The fund con- 
aits of the commissions charged against the trust es* 
tate, and retained in tiieir hands. The deed is si- ^ 

lent as to commissions, and as trustees, the complain- 
ants Cochrarij and Haskell^ and Paul Thompwn, 
a/^ not entjjtled to them. If the several sums re- 
tained by the trustees had been applied as they 
should have been to those debts, both would have 
been extinguished, and the trustees cannot be al- 
lowed to derive a benefit to themselves^ from diver- 
ting the fund they received from the object of the 
trust : they must refund those commissions with in- 
terest on the sums respectively retaine'd by them. 
If the amount to be refunded, be sufficient to pay 
the debt to Fisher and Edwards, and it be so ap- 
plied as it must be, the aid of any other fund will 
be rendered unnecessary ; if it be more than suf- 
ficient, the excess must be applied to the re- 
imbursement of the debt paid by Major Haskell, 
to the loan-office : but if the fund arbing from 
the commissions be. not sufficient, the deficiency 
must be made up, out of Col. . TTiompsanh estate, 
and be paid forthwith by the representatives of his 
executor^ Paul TTian^an / and on this events the 



\ » 
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chamks- representatives aforesaid must also pay to Major 
Juiiei8j2. HoBkell whatever may be due to him^ on account of 
the loan-office debt^ (the consideration of the inter- 
locutory order being reserved.) The representa* 
tives of CoK Thompson^ 9 estate must satbfy^ not 
only Col. Thmnpsonh proportion of the bond to the 
loan-office^ but also the proportions which may be 
due by the estate of Hart and William S. Thamp- 
son, leaving to the representatives of Col. TYtofH^pwn 
to call on the executors of Hart asid WiUiam R. 
TJiomps&fiy if they think proper to caU on them^ for 
contribution^ if they be liable to make it. The 
trustees^ Coekran and HaskeUy and P. ^hon^wn^ 
or his represenutives^ will be respectively entitled 
to credits against the commissions to be refunded^ 
for all sums they may have paid on the debt to ^i<A« 
er <$* Edwarda^ and to the loan-offioe ; but the pay- 
ments made by Col. Thompson in his life time^ aod 
by Paul Thpmp9on as executor^ from the time of 
his father's deaths to that of the compromise he 
made in January Tth^ 1806,t with the residoary 
legatees enure to the benefit of Col. Thompwv^n 
estate* It is only for payments made subsequent to 
the abov« period^ that the executors ctf CoK T^ump* 
wn are entitled to credit. 



laoJ. 



According to the foregoing view, the debt of 
Fisher & Edwards must be paid to the person an* 
thorized to receive it^ on the confirmation of the 
report of the commissioner ascertaioing the amoont 
It must be; paid forthwith^ out of the fund to be con- 
stituted from tho commiasions to be refunded ; and 
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if th«t &il, or not, be foltiicomMg at the tine of tbe ^-* 
report^ out of Col. T%on^son^s estate^ by hk repre^ Juneisas 
sentatives* Whatever may be due to Major Has- ''f^^'^^^^^ 
hell^ muat be paid out of the trust- fund aforesaid ^ etal. 
and if the same be insufficient, out of the estate of uaovu 
CoL Thompson^ in the hands of the represent^lives 
of John P. TTuwpsoriy so soon as the accounts be- 
tween Major Haskell and the estate of J. P. Thomfh 
aarif shall be adjusted by the commissioner, to whom 
a reference is ordered, the accounts to be confined 
to the payments respectively made by them as 
abovementioned, on the debt to Fisher 4r Edwardn 
and the loan^office : the costs of suit to be paid in 
the following manner : the costs of Fisher ^ Ed* 
wards to be paid out of the trust fund, and of Major 
Haskell J by the representatives of CoK Thompson^ 
out of his estate. 

It is ordered and adjudged, that the decree of the 
circuit court be affirmed, enlarged, and modified^ 
according to the foregoing view, and the principles 
herein before laid down. 



We concur in the above* 



H. W. Desaussure, 
T. Waties, 
W. Thompson, 
W. D. James. 



Columbia^ Dee. 17M, 1822. 
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cbauis* At the next meeting of the Court of Appeals at 
juiiei822. Columbia^ on 22nd day of Aprils 1823^ the plaintiff 
petitioned the court for a rehearing ; the petition 
after stating the facts^ submitted the following rea- 
lUovk. s6ns for a rehearing of the cause. 



HlSKBI. 

etai. 



1. That the principal point in the decree is the 
order that Haskell and Cochran should pay back 
the sums retained by them in 1797 as commissions : 
But there is nothing in the pleadings on which this 
order can be grounded. So far from a case being 
made by the pleadings, to charge them on this head^ 
no such demand was set up even by way of argu* 
ment : The decree^ therefore^ is made on matters 
not in issue. 

2. That Bourdieu, Chollet 4r Sourdieuy are only 
nominally relieved : they can have no execution for 
their debt^ as there is no precedent of an execution 
by one plaintiff against his co-plaintiff; and a decree 
between co-plaintiffs is unprecedented and irregu- 
lar. 



3. If this order be considered an oiUer in favour 
of Dr. Raaul it is equally irregular ; because the 
Dr had not put this matter in issue. As it is not ^ 
matter submitted by the bill, it could only have been 
put in issue by a cross-bill. But so far from filiog 
a cross-bill for that purpose^ the defendants did not 
make any such claim in their answer: nor even 
bring it to the view of the Court iu their argument- 
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4. That the decree is not only irregulap but in- Cbaims- 
consistent ; for the decree made at the hearing in Junei^. 
Orangeburg declares that the settlement between ^"'^'^^ 
John P. Thompson and the other parties in 1803^ a ai 
was final. The Court of Appeals do not contradict^ uaqvL 
but confirm the decree on this point ; yet the order 
opens an ac county (though not the account in issue) 
included in that settlement ; in direct contradiction 

to the declaration of the decree, and inconsistent 
with the reasons on which it is founded. 

5. Lastly, the decree is not only irregular, and 
inconsistent, but contrary to principle. Because it 
is in effect a dec^ree in favour either of Raoul^ ot 
of Bourdieu against Haskell and Cochran^ for the 
opening of a stated account, and the execution of a 
trust, which is a matter purely equitable : But it is 
a fundamental principle of thi^ court, that every one 
impleaded upon a demand resting in equity and con- 
science, has a right to the benefit of his answer up- 
on oath : But by this decree Haskell and Cochran 
are deprived of the benefit of that rule. 

Judge Gaillard. You are not allowed to argue 
a petition for rehearing ; the Court will correct a 
decree for a mistake apparent on the face of it, but 
will not go into the merits. 

Mr. Pettigrue. We do not ask to be allowed to 
go further than the face of the decree. All the ob- 
jections are such as may be taken on a bill of re- 
view, and we are ready to ahow that we ought to be 
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CRAmiBf- allowed to be heard oa account Of the extraordinary 
Jaiiei832. circumstances of this case. 




By the Court. In Burn vs, Poag^ 3 D». 596. 
the rule was laid down^ that after a full and fiiml 

' decree, the Court is not at liberty to open cases for 
a rehearing ; though it has in a few instances^ cor- 
rected palpable errors arising from misstatements, 
oversight, or misapprehension, upon simple sugges- 
tions of such misapprehension. 3 Des. 616. Wc 

. will hear you to-morrow on the question, whether 
you shall be allowed to argue the points made in 
your petition. 

Wed. 53d Mr. PtUigrue. To show that the Court ought to ' ^ 
grant a rehearing of this cause, I will confine myself 
to what appears on the decree itself, and the plead- 
ings ; and hope to prove^ that there are errors ap- 
parent on the face of the record, which the Court 
ought to correct. In the first place, it is apparent 
on the face of the record, that the principal pmnt 
in the decree, viz : the order that Haskell and' 
Cochran pay back the sums received by them in 
1797^ has not been put in issue by the proceedings. 
To be sensible of this, consider what was put in issue 
by Haskell and Cochran, and what the Court has 
decreed . They alleged an agreepient between them- 
selves and John Paul Thompson, to divide the sum 
of iP743 6*. 7rf. equally between them, and a settle- 
ment in 1797, on which a balance is due. Whether 

. there was such a settlement^ and whether there be 
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It balance due on it^ whl^ Haskell and Cochran tan OkA^m^ 
recover at this day^ was the matter in issiie. In juueiasSi 
proof of the settlement^ they read a memoliinAinti in '"^^''''^^ 
the hand- writing of Thompson. His Honour s&ppo^ etjai. -' ■' • 
ses there was siieh a settlendent ^ but rules that they ;^^;^;, 
canndt coimpel J. P. TTmnpson^s represeataiives to 
pay the balance whieh they claim : this is regular } 
and if the decree stopped here^ there would be no 
complaint. But the decree proceeds to open that 
settlement ; and also another settlement^ noticed by 
the Coort^ made in 1803^ and to compel Haskell and 
Cochran to pay b&ck what they had already recdv- 
ed. Let the pleadings be exan^iried. Whether 
the settlement shall be opened^ is surely not an issue 
tendered by the plaintiffs. Have the defendants^ 
attempted to put it in issue ? Examinfe their answer.* 
They say they do not know that thete was any set- 
tlement of commissions, or any balance due ; btit if 
there be a balance due on the face of the settlements 
they rely on proof of payment^ and the presumption 
arising from length of time. So far theh^ from put- 
ting in issue the question whether this settlement 
should be opened^ the answer of the defendants is 
directly contrary ; for they rely on payment^ and 
the presumption from length of time. But if the 
presumption from length of time, could bar the 
plaintiffs from recovering the balance due on a itet- 
tlement, made in 1797, the same presumption will 
apply still more strongly, to prevent that settlement 
from being opened at this day. Did they, by their 
proofs, make a case to open the sett,lement? So far 

from it. the decree shows that they introduced what 

113 
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ciiAmuft. ()|ey contend to be evidence of a fiqal settlement^ 
jiiDei8.2. between the same parties, made six years after* 
wardU 9a the face of the decree, then, it is ap]>a- 
rent that tde Court, by ordering HaskeU and Coeh- 
ran to' pay back the sums retained by them, under 
the settielnent of 1796, has decided on matters not 
in issue. It is scarcely necessary to cite authorities 
to show that this is impfDper. The rule laid down 
by Lord Redendale in the Treatise on Pleading, 
39. 44< cannot be disputed. 



As to the second ground taken in the petition, 
viz : that this is a decree between co-pkintiffs, it is 
impossible to deny the fact.- The decree most ex- 
pressly directs, that Haskell^ Cochran^ and Raoul 
shall contribute to pay off Bourdieu, CboUet and 
Bovrdieu : but Haskell and Cochran are co-plain- 
tiffs with Baurdieu: it is therefore nothing more 
nor less, than a decree in favor of Bourdieu against 
his two co-plaintiffs and the defendant. A decree 
cannot be made even between co-defendants. Redes. 
76, 77. 8 Ves. 123. There is one reason against 
a decree between co-plaintiffs that must strike every 
one as conclusive : there can be no issue betweoi 
CO- plaintiffs. If one of the plaintiffs were to assert, 
and the other to deny any material fact, 'it would 
make the bill insensible and repugnant. A decree, 
then, between co-plaintiffs^ must necessarily be upon 
s not in issue. 



Whether we view the order, therefore, as an or- 
der in fiiLvor of Baaul^ or in favor of Bourdieu^ the 



IN THE COURT OF EQUITY. 899 



TON, 

AS&SUi 



decree stands equally exposed to the fundamental cba»i.*». 
oVjection^ that it decides on mattfrs not put in is-Juneisai? 
sue. Tills is not merely a technical objemrion. The "* 
rules of pleading are adopted^ because thiey are the etai. 
most effectual means of promoting justice. Every raqul. 
departure from those rules mtist^ thereforcf^ b% cal- 
culated to produce injustice— -but the evil lies still 
deeper. A decree on matters not put in issue^ de- 
prives the party against whom it is made, of the 
benefit of answering the allegations of his advernary ; 
and in tliis very case, it is apparent that HusAelt 
and Cochrany have not had the benefit of answer- 
ing. But the protection allowed to defendants, in 
this Court, by admitting their answer on oath, is a 
l^ule of property. It is emphatically so stated by 
Lord EldoTiy in Evans vs. Jiicknelly 6 Vts. 174. 
^^ In this Court, a defendant has the protection aris« 
^' ing lErom bis own conscience, in a degree which 
^^ the law does not give him protection. If he pos^ 
^^ itively^ plainly, and precisely deny the assertion^ 
^^ in the bill, and one witness only, proves it, as 
^^ positively, clearly, and precisely as it is denied, 
^^ and there is.no circumstance attaching credit t0 
^^ the assertion, overbalancing the credit due to the 
^' denial, a court of etjolty will not act on the tes- 
'^ timony of that witness.^' Q^/re$. 184. And his 
Lordship then proceeds to show that the rule of 
property in equity, cannot be adopted into the court 
of lawj because tliis protection is an essential part of 
tliat rule ; and this protection cannot f)e had at law. 
It is singular that the decree at the circuit, not 
<mly recognises this rule, but even pushes it so &r 
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OuBus- in &Tor of due defendant^ as to refuse the irfaintiff 
jiinei^33..r!elief9 merely because all the evidence of John P. 
JTufmpemfe liability to pay off the loan-office debt^ 
Was 90I iQtroduced in the bill. The judge^ on the 
hearing, at the circuity, ordered the plaintiff to amend 
his bill in order that the defendanjt might have aa 
opportunity of denying or contradicting the etndenee 
of Hart : although the «tvidence of Hatty was only 
to rebut the ease made by defendants in their an- 
swer. It must have been by mistake^ therefiire^ 
that the operation of this rule, was overlooked by 
the saine judge in the CSourt of Appeals. 



'.■ 



But it may be said^ that the situation of Maaul is 
altogether defensive ) and that his demand is allowed 
merely as an off-sett. 

Consider the case in the most fkvourable fight. 
Suppose it merely an allowance to Raouly in the ac- 
count between him and HaskelL Let us waive the 
fact that there b no account between Cochran and 
jRooti/; let us give up the consideration, that this 
order compels Haskell to contribute to pay off his 
co-plaintiff Bourdieu^ and treat the order, merely 
«8 an allowance of so much to Baoul^ in exoneration 
of HaskdVs demaifl. The case will then stand 
tkus. Haskell claims a sum of money from the de- 
fendants as a creditor of ffilKam Thompson^ and 
his debt is established. The decree admits that he 
has proved hl^ debt, and that the defendant has not 
disproved it. Then the decree goes on to declare that 
t|ie defendant has 1^ right to demand a greater sum 
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of money from the^phdntiff on aaother ground. Now cbmui. 
how can the Court determine that the plaintiff is a juoei822. 
debtor to the defendant, unless this has been pot in ^^""^"^^^ 
issue? If defendant in a court of law have a dis- e^oi. 
eount or set-off of another debt against plaintiff^ he baov«. 
must plead it, or give notice ; and must prove it by 
the same proof which would be necessary if he were 
plaintiff. In this Court, the defendant setting up a 
separate and distinct claim against the plaintiff, not 
disproving his demand, but claiming the benefit of 
a new demand against him, must in like manner es- 
tablish his demand, by the satne proof which would 
he necessary to entitle him to a decree if he were 
complainant. But what is thb, which is allowed to 
JDr. Raeul ? He is allowed to open a settled ac- 
eount, and to compel the execution of a trust eigaiost 
HaaAetl. Is not this a matter purely equitable? 
And can a mere equitable demand be establi^hed 
against any person, without allowing him to answer 
the case made by the plaintiff, on oath? He that 
daims properly by equitable, title, claims it subject 
to this defence. It is plain however that every de- 
cree between co-complainants, and every decree in 
favour of defendant on matters not in issue, must vi- 
olate this rule of jM-operty ; and this decree does vi^ ^ 
olate it, whether we conrider it fas a decree in favour 
of Baurdieu^ or of Ratnd. The rule itself has its 
foundation in the first principles of the law. For 
the words of Magna Charta, ^^ NuUus liber homo^ 
&c.'' are interpreted by Lord Coke, the most able 
expositor of the statute, to mean that no one shall be 
^ndemned, either in civil, or criminal matter wltb^ 
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CHARLBt- out being regularly put on bis dtfence, ^^ Nisi per 
June 822. '^ legem terrcB : without being brought in to answer 

^^ by due proeess of tlie conunon law.'' 2 Inti. 50. 

This due process, in this Court f is the snbpoBnii to 

answer. Jh the court of law it would be either by 

an action, or a discount filed. 

If these objections to the prinelple df the Decree 
have any weight, the extraordinary circumstances of 
the case, will entitle to th^ plaintiffs to have the causa 
reheard, even under the strict rule whidi the Court 
has laid down as to motions for a rehearing. For it 
is a fact, and I appeal to the Court, and to the can- 
dor of the counsel on the other side, for the truth of 
the assertion, that the liability of Haskell and Coekr 
run^ to pay back this money, was not even suggested 
by the defendant ; no such right was claimed by de* 
fendant; and the point was never noticed during the 
argument either by the Court or the Bar. 

The case of Bum vs. Poagy 3 Lie*. 596. does 
not operate against the present motion : it cannot ex- 
tend to deprive one of relief who has been surprised* 
It is the bounden duty of every Court, to prevent 
its suitors from any wrong on account of its own act 
^' If there be a priisiple upon which courts of jus- 
tice ought to act without scruple, it is this, to re- 
lieve parties against that injustice occasioned by its 
own acts or oversight, at the instance of the party 
against whom relief is sought. Puling vs. Wat- 
reriy 6 Ven. 92. The principle certainly extends to 
this case, where the court, without the least notice, 
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have made a dl^iree, on a Matter not contained io cu»u«. 
the pleadings^ not argued^ not even thought of. Janei822. 

But if plain mistake^ is the only ground on which et ai. 
the Court will grant a rehearing, can there be a more uaovl. 
evident mistake than to establish a settlement^ and 
undo it, in the same decree ? The decree declares 
that all dealings between the trustees^ were finally 
ended and settled in 1803 ; the same decree orders 
Haskell and Coehranj to pay money for the benefit 
of John P. Thompson^ in contradiction of that set- 
tlement. 

So much upon the principle of the decree ; and 
the peculiar circumstances of the case : and if I have 
made out these objections, to the satisfaction of the 
Court, I hope they will give the plaintiffs the benefit 
of them. It is no answer to say that in justice the 
plaintiffs ought to be charged with the sums they 
are ordered to pay : no demerit can deprive a man 
of the right of making his defence : but when we 
have leave to go into the merits we will show con- 
clusively, not only that the rights of defendants have 
been committed by decreeing on a matter not in is- 
sue, and by charging them, without allowing them 
the opportunity of a defence ; but that in fact, there 
is no ground for charging them at all. That as 
against the plaintifiB, the decree is contrary to prin- 
ciple ; and as in favor of the defendants^ it is con- 
trary to evidence. 

We submit^ therefore^ that we ought to be allow- 
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GiAmLu. ed to go into tt^ argitoent* We'^ill then show, 
jttDei822. moBt conclttsively, not only that Dr. Baaul has not 
^""'"^'^^^ established any demand against Haskell or Cochran^ 
H ai. acc6rding to the rules of this Court, but that no suck 
Haov's. demand exists. 

Motion refused. 
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OF THE PRLNVIPAL MATTER CO^T- 



TAmED m VOLUME L AND It 



ACCOUNTS. 

The charges in a physician's bill must be specific, 
not loose and general. Haghe$ vs. Hampton. 

745 



ACTS OF ASSEMBLY. 



See Statute. 
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ADMINISTRATION. 

« 

The proper mode of proceedings in cnse the Ordi- 

nary should grant administration to a person not 

entitled; is by appeal. Mandamds will not lie. 

StaU vs. Mitchell. 703 
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ADMINISTRATOR. 
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1. An action will not lie agai&A an administrator de 
bonis non^ for a d^bt contracted by the adminis- 
trator. McBeth vs« Administrator of Goddard. 

676 

2. The security of an administrator cannot be made 
liable^ until the administrator has been cfted. A 
creditor may assign srjbreach of an administration 
bond in not paying debts. Lining vs. Giks. 

720 



AGENT. 

1. The authority of an &gent must be proved. 
There is nothing in the course of mercantile usage 
to do away the necessity of such proof. Dixon 
vs. Haslett. 615 

2. J^n agent departing from the instructions of hb 
^incipal^ will be liable if a loss occurs. Holmes 
& Co. vs. Messroon. 21 



ALIENS. 

1. A British subject^ born before the declaration of 
IruJependf n( e, cannot inhtrit to an American cit- 
izen. Trezevanl vs. Osborn. 61 
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ALlESS—{Continned.) 4 

2. Plaintiff claimed by a deed from defendant to W. 
G. Defendant proved by the declaration of fFl 
6. that he was at the time of the conveyance^ an 
alien. On this evidence, plaintiff was nonsuited. 
The nonsuit set aside. Groves vs. Gordon. Ill 



ASSETS. 

James Duncan being authorised by the City Coun- 
cil to dispose of certain lottery tickets^ sold them 
to defendant; and took his note. He afterwards 
died insolvent; and the note fell into the hands of 
defendant as his administrator. Held that the 
defendant could not retain the said note as assets^ 
and that the City Council were entitled to judg- 
ment against him for the ftill amount. City 
Council vs. Duncan. .486 



ASSIGNEE. 

1. A note or bond; though not payable to assigns^ 
may be sued by the assignee in his own name. 
Farmer vs. Bakerj, 752 

2, No action will lie against the assignee to recover 
costs of a judgment against the assignor. Ben* 
net vs. APFalL 709 



908 INDEX, 

ASSIGNEE— ( Con^inu^. ) 

9. A note not negotiable may be set up in discount 
to plaintiff's action^ by the assignee.- Farr vs. 
flemmingtfray. 753 



• ASSUMPSIT. 

After the rescision of a conU^ct^ afisumpsit for mo- 
ney had and received will lie to recover the 
price. Mof'tin vs. HowelL 750 



ATTACHMENT. 

A writ of attachment abates by the death of the de- 
fendant : bat if th^ garnishee has made defieiult^ 
judgment may be had agi^inst him after the death 
$i, the absent debtor. Crocker & Hitehlxmme vs. 
T. HadcUffeJun. 83 



AUCTION. 

1. The advertisement of the auctioneer is differenl 
from the written particulars and terms of sale. 
Parol evidence may be received to disprove a 
warranty of soundness or value^ implied by the 
advertisement. Litnehause vs. Gray. 73 
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AUCTION— ( Confmwcrf. ) 

2. Whtn a vendor, at the time of sale, gave notice 
that the slave was not soui^d^ and the appearance 
of the slave indicated want of healthy though 
there was no proof of notice to the purchaser him- 
self* and a fair price was paid, and the slave died 
of a disease with which she was then afflicted. 
litld by tht Court, {Colcbchj J. dissetfting^) that 
the purchaser could not recover fo^ unsoundness 
against the vendor, f&e V^dor and Purchaser^ 

73 
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BAIL. 



After bill found, even in capital cases^ the Court 
may bail : but the power is to be exercised with 
great discretion and reserve. By four judges^ 
{Smith f J. dissmting.) Stfite vs. Jiill. 2^ 



BARftW AND FEME. 

A contract between husband and wife, previously to 
marriage, for the settlement of the wife's fortune^ 
is released by the marriage. Boatwright vs. 
Wingate. 521 
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BASTARD. 



See Bond, 3. 



BILLS OF EXCHANGE AND PROMISSORY 

NOTES. 

* 

1. Notice is necessary to the indorsep of a note 
made in the country. Kiddell vs. Ford, 678 

2. Reputation of the insolvency of the drawer, will 
not do away the necessity of demand, and notice 
to the indorser. Ib^ 

3. Whether a known bankruptcy will excuse the 
want of notice- Quasre. 75. 

4. The defendant drew a note for the accommoda- 
tion of a third person, and the plaintiff indorsed 
it. The indorser is entitled to recover the amount 
from the drawer. Simmons ys. H(u% 573 



BOND. 

1. A bond in these words, "We bind ourselves, 
" our heirs, executors, and administrators, each 
" and every of them, jointly and severally,'^ is a 
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hOifli— {Continued.) • j 

joint and seveml bond ; and the obligors may be 
sued separately. Mitchell vs. DarrOtott. 486 

2« The condition of a ne exeat bond, required de^ 
fendant to appear at the court of common pleas^ 
to answer to a bill in equity. The bond was held 
void, and the plaintifi' nonsuited. Darby vs. 
Hunt. ^ 740 



3. A bond, in the penalty of d^60, payable by 12 
annual instalments of £5 each, was he'd to be 
void under the act of 179.3, for not pursuing the 
provisions of the act : thou.(!:h the act does not de- 
clare to whom the bond shotild be given, yet it 
must be made payable to the state ; and a bond 
pavable to the commissioners of the poor, is not 
good. And as the act requires the bond to be 
given for the " maintenance of the child,'^ it is 
not a compliance to give one for ** the citizens of 
^^ the aforesaid district.'^ For in the first in- 
stance, it is given in a wrong form ; in the second^ 
to the wrong persons; in the third, for wrong 
uses. Nor would such bond be good at common 
law; inasmuch as the obligor was compelled to 
enter into it, under colour of legal process, and 
f#r purposes whibh he was not morally bound to 
perform. Such deficts of a bond may be taken 
advantage on demurrer. Commissioners of the 
Poor of Laurens District vs. Omnes. 459 
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CAPACITY. 

1. Where there is no frauds nor undue advantage 
taken of a man of weak mind, be most be boand 
by his contracts. If he is unable to take care of 
himself 9 liis friends should have a committee ap- 
pointed : l^ut, untill such appointment, his con- 
tracts bind him^ where there is no fraud. Dodd 
vs. Wilson. 448 



CITY COUNCIL. 

1 . By an act of Assembly of 1783, the powers of Ae 
Commissioners of the Streets w ere vested in the City 
Council, who, by an ordinance of 1786, appointed 
commissioners to execute certain duties relating to 
the office of Commissioners of the Streets ; reser- 
ving to council the right of approving. Qusre, 
if the authority conferred by the said ordinance, 
was not a delegation of power contrary to the act? 

u The City Council may legally assess on the propri- 

etors of the adjoining lots, the expenses of a pave- 
ment. It is not lawful for theX!ity Council, to 
lay an assessment and distrain for payment, with- 
out notice ; the party so assessed has a right to be 
heard against such assessment. A prohibition 
was granted against such assessment imposed with- 
out notice and opportunity of defence. The 
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City council— (c<m<tntt«rf.) 

Council may aasess beyond the jurisdiction of the 
City Court. By three judges^ {Brevard, dissent- 
ing.) City Council vs. C. Pindmey, 42 * 

CLERK; 

The Judge may appoint a Clerk pro temjtore^ of the 
Court of Sessions. State vs. Trull. 766 



COMMISSIONERS OF SPECIAL BAIL 

Have power to admit persons to the benefit of the 
' prison-bounds act^ but not of the Insolvent Debt- 
or's act. Spears Vs. Terry. 479 



CONSTITUTIONAL LAW. 

See inpeaehment. 

The Act of Assembly of 1789/ authorising the Gov* 
ernor to appoint in case of the sickness of a judge^ 
is unconstitutional and void. 

The seventh Article of the Constitution of Souths 
Carolina^ does not make the validity of a lav> as 
to its being constitutional^ depend on such lawf 

115 
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CONSTITUTIONAL LAW— {Caniinued.) 

being enacted before^ or since the Constitution r 
therefore^ the powel* given by the Act of Assem- 
bly of 1769^ to appoint^ in case of the sickness of 

a judge^ is taken away by the Constitution. Sem- 
. ble. Cohen vs. Hoff. 657 



COSTS. 



1 • See Asiigneey 2. 



2. See Summary Process. 



COUNTERFEITING. 

1. See Indictment, 1, 6 and 7. 
See Jurisdiction^ 1. 

2. In an indictment for counterfeiting^ the possession 
of coining instruments may be given in evidence 
against the prisoner, to prove the scienter. State 
VB. Antonio. 766 



COUNTY COURT ACT. 
1 . The Justices of the County Courts, had no juris- 
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COUNTY COURT ACT— {Continued.) 

diction over sheriflTs bonds. Treasurer vs. Young. 

754 

2. The act organizing County Courts is repealed. 
By three judges^ f^JS/ott, dissentient. J McLain 
vs. Hayne. 213 

3, The Circuit Court Act does not repeal every part 
of the county court act^ but such paits only as are 
repugnant to that act. Brady vs. Hilly 655 



D 



DAMAGES. 



1. See Eviction. 



2. Consequential damages are not recoverable in 
trespass for taking away goods. Alston vs. Hug- 
gins. 688 



DECEIT. 



1 • Edwin Gardner drew a bill on Simpson & Da- 
vidson of London^ payable to one Bell. The bill 
was the property of the plaintiff, and was dishon- 
oured when presented for acceptance. Evidence 
was given that the defendant wrote to E. G. that 



1 
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BUCETT-^Cantinued.) 

' he had pajd the bill. This l^ter E. G. showed to 
plaintiff^ to convince her that the bill was taken 
up. In this belief she rested satisfied, till the 
bill was protected for non*payment, immediately 
liter which E. G. failed. An action of deceit 
was brought against defendant, to make him an- 
swerable to the extent of the bill, he having falsely 
represented that, he had paid the bill, and thereby 
defrauded the plaintiff, by lulling her into iiecuri- 
ty, and preventing her from proceeding against 
E. G. Plaintiff had a verdict for the amount of 
the bill ; but it was set aside, and a new trial 
granted. 

In an action of deceit, there must be such a eonnec* 
tion between the party doing the act, and the 
party suffering by it, as to show that the injury 
is within the scope of the firaud intended. The 
ground of this action is fraud. Munro vs. Jam/^ 
Qardner. 1 



DEBTOR ANQ CREDITOR. 

1. In 1792, defendant bought of plaintiff a &ri9, 
near Charleston, for £GOti. The land had been 
mortgaged to the loan-office, and tiif sum of£23IS 
was, at the time of the contract of sale, due on 
said mortgage. Defendant paid £9S0, and for 
the balance^ gave the following acknowledgment : 
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DEBTOR AND CREDITOR— (Con/tVttted.) 

^^ I promise to pay to P. what he owes to the 
^^ loan-ofice for paper medium^ borrowed on 
^^ mortgage of a plantation on Charleston Neck, 
^^ called Paradise, this day bought by me : the 
^^ sum supposed to be about ^^223/^ Afterwards, 
the plaintiff voluntary, and without suit, paid off 
the bond to the loan-office, from apprehension 
that he would eventually be cpmpelled to do so ; 
and then brought this action for what he had so 
paid. Held that he oould not revover. Pqatell 
vs. Ramsay. 429 

2. No man caq, l>y voluntary payment of the debts 
of anoth«iv make himself that person's creditor. 
Therefof^, where the defendant's negro, who es- 
caped from confinement in Barnwell District, was 
retaken in Charleston, and the plaintiff, without 
defendant's consent, paid the fees for apprehend- 
ing him, and also pf \m confinement in Charleston, 
and carried him to B. where he was tried. * Held 
that he could not recover such expenses, by an 
action against defendant.^ Richardson vs. Mc- 
Ray. ' 472 

3. A Debtor by open account, is not bound to take 
notice of a debt in the hands of an assignee. Such 
assignment only operates as an authority or power 
of attorney, to settie the account and receive the 
money for his principal, and a receipt from the 
preditor will discharge the debtor. Brawn 4r Co. 
vs. Rees. '498 
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DEMURRER. 



f* 



A Demurrer admits all facts that are well pleaded, 
McCollock vs. Cowan. 516 



DEVISE. 

Testator devises the rest and residue of his estate to 
be sold by his executors ; and the money arising 
from such sale, after payment of debts, to be 
equally divided between his widow and children ; 
and appointed his widow executrix, with two 
others as executors. Held that ,the executors 
have a naked authority, and that the legal estate 
descends to the heirs. Haskell vs. Howe. 106 



DISTRESS. 
Hee Landlord and Tenant. 

No Distress for rent will lie, unless the rent be ex- 
pressly reserved. Marshall vs. Giles. 637 

DOWER. 

!• May be barred by the statute of limitations. 
Ramsay vs. Dozier. 112 
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Dower— (Con/mnerf,) 

3. Cannot be barred by provision in a will, unless 
expressly given in lieu of it, and accepted by the 
widow. Picket & Ux. vs. Peay. 746 

3. The Commissioners to assess dower, ought to 
certify that the land cannot be divided and dower 
set off, before they assess a sum of money in lieu 
of dower. An assessment of one third of the 
value of the fee simple, set aside as excessive. 
Howard vs. Cuihhert. 626 



D 



DUELLING. 

1. A challenge delivered in this state, to fight a 
duel in Georgia, is a breach of the law of this state 
against duelling, and is indictable here. State 
vs. Taylor. 107 

2. T. in a letter to A*, uses expressions supposed 
to amount to a challenge Xo fight a duel ; and, 
by postscript refers JV. ta H. the bearer of the 
letter, if any further arrangement be necessary. 
On an indictment for sending challenge, Held that 
JV. might give testimony of the conversation be- 
tween H. (the bearer of the letter^) and himself. 

Ibid. 
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ELECTIONS. 

i . No mandamus lies to the managers of elections 
to compel them to declare a candidate duly elect- 
ed. McCrrier vs. ShaeUeford. 648 

t 

2. The decision of the managers in questions of 
election^ is final. lb. 

No mandamus lies against manltgers .of elections. 
See the case of the State vs. Bruce. 165 



EQUITY. 

Equity will make a decree between co-piaintifik. 
Sembte. Haskell vs. AaouL 852 

In equity^ if the parties are before the Courts not 
necessary tha( the facts should be put in issue. 
Semble. Sed quere. lb. 

Length of time^ acquiescence and acts of confirma- 
tion^ although a bar to prevent the plaintiffs from 
recovering^ no bar against defendants to have a 
specific sum which had been allowed to the plain- 
tiffs^ in settlement refunded. And this relief will 
be given to defendants without being asked. Sm- 
bk. lb' 



* 

i 
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ESCAPE. 

1. No action lies against a person fbr receiving and 
assisting a debtor who has been taken under a ca. 
sa. and has escaped. Leeham vs. Darwin. 196 

2. In a case of alimony in equity^ the husband had 
been committed by attachment^ for not performing 
the decree. To an action brought in the pame 
of the wife against^ the sherif"^ for a voluntary es- 
cape of the husband^ evidence that the husband 
had complied with the decree is inadmissible ; nor 
is it a sufficient defence to show that the husband 
was permitted to escape at the request of the wife. 
The wife may^ by prochein ami^ support such ac- 
tion in her own name. Prather vs. Clarke^ 453 



ESCHEAT^ 

In ease of eseheat for want of heirs> the freehold is 

vested in the state from the time of the death; 

and no office is necessary. * Harlock vs. Jachsan. 

135 

EVICTION'. 

In case of eviction^ the measure of damages is the 
price paid^ and interest. Consequential damages 
cannot be recovered for a breach of warranty* 
Hemming vs« Withers. 584 

116 
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EVIDENCE. 



1. A jailor's books are not evidence. WaiAer vs* 
McMahan. 129 

3. Parol evidence cannot be admitted to prove that 
damages were given in an action of trover, for 
any thing not included in the declaration. Crcdg 
vs. Todd. 757 

3. A witness whose interest is equal on both sides^ 
is conip^tent. Ahton vs. Huggins. 688 

4. A witness testified that he was acquainted wiUi 
defendant's hand-writing. This is sufficient evi- 
dence to go to a jury ; and after verdict^ it shall 
be presumed that the witness has seen the defend- 
ant write. Pradier vs. De la Combe. 626 

5. A witness who testified that he received instruc- 
tions in writing, from the defendant, a commis- 
sioner of the roads, directing him to open a certain 
road, must produce these instructions. Parol ev- 
idence of their contents cannot be given. JFMl 
vs. Whitaker. 109 

6. A verdict alone, cannot be received as evidence 
of a judgment of another state ; though, it seems 
our courts have given effect to such judgmeuts, 
whenever they have found a single word or act of 
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EVIDENCE— ( Continued. ) 

t]ie courts from whence a judgnienl might be infer- 
red. Hincle vs. Caruth. 471 

7. ^. agreed before marriage to convey to trustees, 
for his intended wife, a negro. The agreement 
was signed by A. the husband, and B. the wife. 
iSeld^ that in an action by the trustees under 
the settlement to recover the negro irom a 
third person, it was not necessary, after proving 
the hand-writing of the husband, and that of the 
witnesses (who were out of the state,) to prove 
the signature of B. the wife. Trustees of Heard 
vs. Martin. 487 



8. Depositions taken de bene esse, may be read on 
affidavit, that the witness is unable to attend from 
indisposition. Sims vs. Sims. 131 

9. A mere doubt that a witness W4)uld be liable in 
equity, when not liable at law, is not sufficient to 
exclude him as iricompeteht. ibid. 

10. The testimony of an infant seven years old, cor- 
roborated by circumstances, held sufficient to jus- 
tify a conviction for si capital offence. The cred- 
ibility of such a witness is properly left to the 
jury. In Rape, any, the least penetration is suf-^ 
ficient — Quaere, if evidence of emission be ueccs- 
•ary. Slate vs. Lebhnc. 354 
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JEVIDENCE— (Con^nticrf.) 

11. The rule that parol evidence cannot be admit* 
ted to contradict a written instrument^ does not 
apply to a loose memorandum^ not containing a 
complete agreement. Stone ts. Wilson. 69 

12. The acknowledgment^ by an administrator that 
an account is just^ is not sufficient evidence to 
warrant a judgment de bonis testatoris. Cipks. 
vs. Administrator of Alexander. 767 

13. To a plea of the statute of limitations^ in a spe* 
cial action on the case^ for deceit in the sale of a 
horsey a former suit was replied^ which was as- 
sumpsity to recover back money paid for an un- 
sound horse. Held that parol proofs that both 
were for the same cause of action^ was inadmisd- 
ble : It must be shewn from the records them- 
selves. Fowler vs. Williams. 491 

14. In debt on judgment^ an exemplification of the 
judgment against the principal and against th^ 
defendant^ his bail was produeed, but the certifi- 
cate of the clerk stated the same to be a correct 
transcript of ^e judgment against. A. the prin- 
cipaly without mentioning the defendant. On plea 

• 

of nul iiel record, it was held that the exempli- 
fication was not admissible ; and plaintiff was non- 
isuited* Lindenberger vs. Rosseau. 743 



EVTOENCE— ( Continued. ) 

15. The acknowledgment of an administrator that 
an account is just, is not sufficient evidence to war- 
rant a judgment de bonis testatoris. Ciples V9. 
•Administrator of Alexander. 767 

16. The possession of stolen goods is a presumption 
of guilt) and this presumption is not rebutted by 
the lapse of two months between the theft and. 
finding. It is the right of the Judge to comment 
on tne evidence. State vs. Bennet. 692 

17. Proof that the prosecutor struck the first blow^ 
will not justify an enormous battery. State vs. 
4lmn. 694 



EXECUTION, 

Where the plaintiff enters up judgment and delivers 
the execution to the Sheriff^ pending an appeal 
on the part of defendant ; and^ before such appeal 
is dismissed (but subsequently^ to the entry of 
plaintiff^s execution,) A, delivers to the SherifiV 
his execution against defendant, the execution of 
plaintiff will have priority. In other words, an 
appeal does not prevent the lien of an execution^ 
which has been entered in the ShcrifTs office 
peodio^ such appeal. MeJlerts vs. Bogers. 443 
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Ffifis. 

See Insolvent JDebiorf 2. 

No fees are allowed to an attorney for drawing a 
writ of attachment for contempt. Gay vs. Ca* 
pers. 191 

FORCIBLE ENTftY. 

).. It is not necessary to constitute a forciUe entry^ 
that it should be made by a multitude of people ; 
even where the entry is lawful^ it must not be 
made by a multitude ; where it is not lawful^ it 
must not be made at all. The jury from the evi- 
dent t of a forcible detainer y may find the dseleiiHl- 
mt guilty of a forcible entry. ^Sfole vs. Buri. 

489 

2. Every unlawful entry upon the possession of an- 
other isy i& kw^ a forcible entry ; but such pos- 
«e8sion wMt be actua}^ not constructive. Two 
persons cainot be in' possession of the dame bnd^ 
at the same time ; aiid whenever the Unlawful en- 
try of one^ necessarily dispossesses the olheri an 
indictment for forcible entry may be maintained. 
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FORCIBLE ENTRY— iCantinued.) 

3/ Although the entry may have been surreptitiously 
obtained^ yet^ if continued by foree^ it will be re- 
garded as forcible. Ibid. 

4. Justices of P^ace in South-CaroHna^ have juris- 
diction, in eases of forcible entry and detainer/ 
grounded on British statutes expressly made of - 
force in this state. State vs. Huntingdon. 325 



FORGERY 

May be committed by altering the words imd figures 

of a banl^ bill : Quaere^ if by simply altering the 

marginal ^blei^s or marks. State vs. Watisrs. 

' 669 



H 



HABEAS CORPUS. 

See Practice, 14. 

1. Although the act requires the concurrence of 
two justices to grant the writ^ a single justice 
is liable, if he refuses to sign it. 

9. Evidence of the motives of the justice^ for refu- 
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HABEAS CORPUS— (Con/iniierf) 

sing the writ is admissible. Aghe vs. CPDrucoUs 

69S 

2. John and William Logarij were committed to 
gaol^ December^ 1813 : at the Spring term, 1814, 

* whilst in gaol they demanded their trial under 
the Habeas Corpus act : in November, 1814, they 
were bailed under the Habeas Corpus Act; the biU 
of indictment was found and given out after they 
had been admitted to bail ; they then demanded 
their trial, when the state put off the cause gene^ 
rally because it was not ready : the prisoners then 
moved for their discharge, which was refused by the 
Court, from which decision they appealed. — Held 
that they could not be discharged under the Ha- 
beas Corpus act. John and William Logan ads. 
y%e State. 49» 



IMPEACHMENT. 

An officer may be punished by impeachment^ which 
is a constitutional proceeding. 

The proceedings of the Senate^ in eases of impeach- 
ment, are not to be examined or reviewed by the 
Court. 

The 7th Article of the Constitution relates to such 
laws only, aa are not inconsistent with the true 
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IMPE ACHMEiSTT— ( Continued. ) 

effect and meaning of the Constitution ^ Stat€ ysi 
O^DrUeolL 713 



INDICTMENT. 

1. Defendant was indicted for counterfeiting *a bifl 
of a bank incorporated by the title of *^ The Pre- ' 
sident and Directors of the Bank of South- Caro- 
Kna.^^ The bill produced was of " The Bank of 
South-Caroiina/' — Held that the evidence did not 
support the indictment. State vs. Waters. 669 

^. On an indictment containing two counts^ one 
good, and the other bad, a general verdict against 
defendant was held good. State vs. Pool. 694 

3^ By the Act of Assembly of 1734—7, making it 
felony ^^ to steal any warrant, bill, or promissory 
^^ note for payment or securing payment of mo- 
^^ ney, being the property of any other person, 
^^ &c.^' the stealing of a bank bill of an incorpo- 
rated bank, is included. It is not a valid excep- 
tion that the indictment describes the bill as '' a 
promissory note of the bank," instead of ^^ a bank 
bill." Though " promissory note" and " bank 
bilP^ are not convertible terms, since every prom- 
issory note is not a bank bill, yet every bank bill 
is a promissory note. St(Ue vs. Wilson. 495 

117 
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INDICTMENT— ( Continued. ) 

4. It is not necessary that the indictment should 
state the jurors to be good and lawful men of the 
district. State vs. Yancey. 237 

5^ An indictment held good, though it concluded 
^^ against the peace and dignity of the state,'' in- 
stead of ^* against the peace and dignity of the 
same state/' Ibid. 

6. On an indictment for counterfeiting a silver dol« 
lar^ proof that the defendant had counterfeited 
other dollars, is not admissible. State vs. OdeU. 

758 

7. Indictment for counterfeiting must charge it to 
have been done with intent to defraud some par- 
ticular person. Ibid. 

8. No indictment will lie under the act of Assembly^ 
P. L. 486. for marking a hog, the fact of marking 
may be evidence to support an indictment for dis- 
figuring. State vs. M. B. ^ B. Roberts, 116 

9. On an iiwiictnient for a Ubel against C. which 
libel described C as the only daughter of the 
widow B. the innuendo in the indictment stated 
the identity of Mrs. B^s daughter, and the pros- 
ecutrix, Mrs. C. held, that it was not necessary 
to prove that the prosecutrix was the only daugh- 
ter. State vs. P err in. 446 
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INFANT AND INFANCY. 

1. An infant may disavow, in various ways, a con- 
tract made dnrii^ infancy. He may enter upon 
landa sold or conveyed by him when under age. 
He may, when l>e comes to full age^ convey the 
aame lands to another. He may leave the service 
of one to whom he is bound, and enter into the 
service of another. M^ Gill vs. Woodward. 463 

2. No one can take advantage of infancy, but the 
infant himself. Hose vs. Daniel. 549 

3. An infant has four years after coming of age, to 
commence an action of trover ; but cannot con- 
nect the disability of infancy with that of cover- 
ture, to gain a longer time. Fewell vs. Collins. 

202 

4. Infancy is a good plea to covenant on an appren- 
tice's indentures. M^JSTight vs. Hogg. 117 

INSOLVENT DEBTOR. 

1. The plaintiff is not bound to inaintatin his debtor 
in gaol. Me Lain v%. Hayne. ;212 

2. Where an insolvent debtor is imprisoned under 
a Ca. Sa. the plaintiff in that action is bound to 
pay his gaol fees; there being no property of the 
insolvent to satisfy the fees. Moore vs. Benbow. 

449 
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INSOLVENT BEWTOR— {Continued.) 

3. The plaintiff; since the cause of action accraed, 
had taken the benefit of the Insolvent Debtor^t 
Act; but his creditors had ceyer accepted the 
assignment; nor, in fact; was any assignment ever 
made. Held that he was competent to maintain 
thj& action. Jltnno v^. Edwards. 674 



INSURANCE. 

1. A policy is avoided by either allegatio falsi; or 
suppressio veri. Jn graham ys. South- Carplinfi 
In^rance Company. 707 

2. The underwriters refused to insure ^* at and 
from'^ Amsterdam^ They afterwards insured 
'*' from'^ Amsterdam. It is the custom for ves- 
sels of a certain tonnage to take in part of their 
cargo at Amsterdam; and the rest at the Texel. 
The vessel sailed from Amsterdam; but; while 
lying in the Texel^ waiting for ca|*gO; received 
damage from bad weather. In assumpsit for gen- 
eral average; the underwriter was held liable* 
Mey TS. South Carolina Insurance Company. 339 

3. In every contract of insurance there is warranty 
of sea worthiness. Hudson vs. Williamson. 360 

4. Where a number of witnesses testified that the 
vessel was in a rotten condition; although they 
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m 

admitted that she might have performed the voy- 
age in good weather^ a Jiperdict in favour of the 
insurjed was set aside. Ibid. 

5. The sentence of a foreign court of admiralty is 
conclusive of those matters only^ which it posi- 
tively and clearly decides* A condemnation as 
good and lawful prize^ without any reasons stated, 
does not falsify the warranty of neutrality ; inas- 
much as the condemnation may have proceeded 
on other grounds, besides the ground of enemy^s 
property. Bailmf vs. South- Carolina Jmuranee 
Company. 381 

6. Where a vessel insured was captured and car- 
ried in for adjudication, but afterwards acquit- 
ted, in an action against the underwriters for an 
i^ury done to the vessel during the time of the 
detention, it is no defence that there was prop- 
erty on board which was condemned. Ibid. 

7. In case of partial loss, it is an invariable rule 
that the loss must be calculated according to the 
prime cost, adding all duties and expenses, and 
alsQ the premium of insurance. Ibid. 

3, Where negroes insured for the voyage were cap- 
tured, carried to Nassau, and afterwards released ; 
and the insured then sent them in his own vessel 
\o New*0rlean5, it seems he could not charge the 
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underwriters with the price of the tnHM^rtttion 
of the negroes from Nassau to New-Orleans ; be* 
cause the freight was not insured. 



INTEREST OF MONEY. 



•« 



I • Where it is customary to pay interest on open 
accounts after the year expired^ and the debtor, 
after the year expired, gave bis note for the 
amount due, with interest from the expiration of 
the year, such note is valid and not usurious. 
Dick»m vs. Surginer. 501 

2. Interest is not recoverable on an open account, 
though a time is fixed for paymenti unless there 
is an agreement to pay interest ; such agreement 
may be implied; as, from a promise to give a 
note, &c. or from the usage of trade. Knight vs. 
Mtchell. 668 

3. In a special action on the case, interest cannot be 
allowed ; and being improperly given, a new trial 
will be granted, unless the plaintiff release the in- 
terest. Holmes vs. Mesroan. 21 
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JOINT TENANTS. 

1* The grantee of 100 acres of land died seised^ 
leaving a wife and three daughters. ^If his will 
dated in 1761, he gave his land to his wife and 
daughters, and their heirs. Two of the daugh- 
ters survived him, and married ; and ^they and 
their husbands occupied the land, a fence divi- 
ding their possessions. In 1786, one of them 
died, leaving a son, who eonveyed a moiety of 
the 100 acres to tHe plaintiff. Held that the sis- 
ters were entitled in joint tenancy, and that the 
whole vested in the survivor, to the exclusion of 
the son of the deceased. Haughabaugh vs. Ho- 
naUk 90 

2. A fence, dividing the posseauons of two JMnt 
tenants, is not of itself sufficient proof of sever- 
ance. Ibid. 

3. The Act of Assembly of 1734 did not abolish the 
right of survivorship between joint tenants : It 
only allowed them to devise their estates, and by 
that means to sever the joint tenancy. Ibid. 

4. The act of 1748 did not alter the properties of 
estates in joint tenancy ; it only provided a mode 
of severing the estates by partition. Ibid. 



A' 
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JURISDICTION. 
See City CauneiL 

M 

1. The nl6f,t courts have jurisdictioii under the Act 
of Assembly of 1785, of the offence of counterfeit- 
ing foreign coins, made current by that act. By 
three Judges. {JVbtt, J» dissentient.) State vs. 
jSntonio. 767 

2. The City Council of Charleston were^ by Act of 
Assembly of 1796, authorised to increase the price 
of licences. They affixed a penalty of 8100, to 
the offence of selling without licence. The pen- 
alty for the same oifence, imposed by the Act of 
Assembly, was 850. Held that the Council had 
no right to impose the fine, and could not levy it. 
Schroder vs. Citv CouneiL 72» 



JURORS AND JURY. 

%. The loose random declarations of jurymen^ after 
they have given in and assented to tfieir verdict 

m 

in open court, cannot be admitted to shew th*at 
one of them was prejudiced against one of the 
parties, and that he had given evidence after they 
retired, without having been sworn as a witness. 
Price vs. Mcllvain. 508 
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2. A jnror cannot be examined on Kis voife dire aft 
to opinions he may have formed^ or expression^ 
he may have ti^ed^ relative to the prisoner's guilt 
or innocence; State vs« Baldwin. 289 

t. The jury may find a defendant gnilty of petit lar- 
ceny^ although the goods exceeded the value of 
twelve pence. State vis. Bennet, 693 

JUSTICES OF PEACE. 

1. A justice of the peace has jurisdiction in all cas^ 
ex .contractu^ for any sum ntft exceeding 820« 
De BrvJU vs. Parhei^. 475 

l5. No attachment can t)e issued by a justice of the 
peace^ but on contracts, or between debtor and 
creditor. White vs. McCoy. 467 

3. The jurisdiction of magistrates in cases of attach- 
ment under the County Court act and act of 1788^ 
is legal. Bradjf vs. JBiBi 655 

4. The Acts of Assembly of 1791 and 1799, relate 
wholly to civil suits, and do not deprive magis- 
trates of a criminal jurisdiction which they have 
long exercised, and which is highly salutary and 
necessary. State vs. Huntingdan. 325 

5. A justice of the peace is not answerable crimi^ 
nally for error of judgment; he is answerable for 
corruption. State vs. Porter. 694 

11» 
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LANDLORD AND TENANTv 



See Treapass to try Titk, 'J)/a. 2^ 



A 



1. Uoder the Act of Assembly of 1812, magistTtte» 
have no jurisdiction between landlord and tenant^ 
unless there be a written lease, Martin vs. Me- 
Murphy. 762 

2. If the goods on the premises demised be taken 
in execution before the rent is due^ the landlord 
w ill not be entitled to a year's rent^ under the 
statute of 8 Ann. c. 10. 



3. The proper cour$e between the execiition 
tor and ^the landlord in such casei. is by a rule on 
the sheriff. M^ Willie \s. Hudson. 119 



LENGTH OF TIME. 

1. The jiidgment qf the Ordinary^ upon a will ia 
common form^ cannot be controverted, after thirty 
years^ by a petition to prove the will in solema 
form. S. Porfs Legatees vs. Legatees of F. 

, Tort. 505 

2. 8. gave a note to B. as Cleric of Abbeville Coun- 
ty Courts for the use of the County : the County 



■ .-I 
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LENGTH OF TIME— (Continued.) 

« 

became indebted to S. shortly after^ to a greater 

amount for services rendered as county attorney. 

The judges of the Co|[inty Court haying cpntroul 

. of the county funds ordered the cler]^ to liquidate 

and pay his^acipount. In this situation matters 

rested about ti9f enty years^ and ten years after the 

abolition of the county courts^ without a demand 

for payment being made on either side. Held, 

that the lapse of time since the notes were given. 

. and the circumstances of the case aiford sufficient 

, evidence of payment^ independent of the statute 

of limitations. Shaw €ub. Bowie. - 484 

LIBEL. 

|b ai|.iiidict9iei|t jGor libel tb« ^efendf^nt, cannot justi- 
t fjf by pl^^ding that, the publication is true, nor 
., . give the truth in jBv^escp. SWe vs. Le/fre. 809 



ft., 



UEN. 



Od the 91st October 1799^ Barker and Lardf fier- 
ph^ptfliof Cbarlest(H)^ agreed jyitb. W^iwajf to <:har- 
ter a vessel called the Eliza^ % * trading yoyajje 
to Philadelphia; Savannah^ the Wj^st Indies^ and 

\ thence to Livei^jMnH, touching ,at Charleston ; the 

, cargo to. be consigned to Slater, the (rfaintifT^ 
a merchant of jiiverpool. A charter-party was 

. ^f^rwards j&xccuted^ hue no notice was taken in 
it of the consigning of the cargo to plaintiff. Af- 
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LIEN— ( Continued. ) 

ter the eharter-pAity entered into^ B. and JL, 
wrote to 8. advi^ng him of a draft> but taking na 
notice of the intended consignment* In a second 
letter they informed him that the cargo woald 
probably be consigned to him^ of which he should 
beadidsed. 



About this time^ or soon after^ (he plaintiff accep- 
ted sundry bills of B. and L. to the amount of 
j^l600 apd upwards; but whether on the fiddi 
of the intended consignment did not appear. 
B. and L. also authorised fVthvajff to draw on the 
plaintiff^ which he did^ and his draft for j£500 wasi 
duly honoured. fVUva^ died on the voyage, in the 
Bay of Honduras : his administrator completed 
the shipment and forwarded the invoice and bilk 
of lading to the plaintiff in London; but before 
this time, B. and L. had fidled, and assigned 
their interest in the Eliza^s cargo to Gaillard, the 
d^fepdanti to secure a debt due to him. 



a. 



The Eliia proceeded on her voyage tm^ the 
Bay of Honduras, and touched at Charleston, 
# where the defendant took possession of the cargo, 
took new bills of lading to himself, as owner, and 
forwarded them to the plaintiff, with directions 
to dispose of the cargo for his benefit. B. & JU 
gave notice to S. of the assignment to O. and di« 
rected the proceeds of the Eliza's cargo to be 
placed to his credit. 



A 
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hWJ— {Continued.) 

In May^ 1807^ the plaintilF acknowledged the 
defendant's letter^ and promiMd to follow his di- 
rections respecting the Eliza's cargo ; but in De- 
cember following^ gave him notice that he had 
disposed of the cargo, and detained the proceeds^ 
subject to his lien for advances to B. &L. Plain- 
tiff afterwards brought this suit to recover the 
balance of an account against the defendant, who 
daimed to set off against the plaintiff's demand^ 
the amount of the sales pf the Eliza's cargo. Held 
that the plaintiff had no lien on the cwgo, and the 
interest therein of B. & L. passed, by the assign- 
ment to G. the defendant ; who was entitled to 
set-off against the plaintiff's deoiand, the amount 
of said sales. By three judges, {Mtt and B^^, 
dUmtting.) Slater vs. Gaillard. 248 



limitations; statute of. 

1. No intervening disability will prevent the Stat- 
ute of Limitations from running, after it begins 
to run. FeuteU vs. ColHns^ 2QS 

9* The maxim ^^ Nullum tempus, &c." applies t» 
the State, and no title to lands can be acquired 
against the State, by the Statute of Limitations^ 
Harlock vs. Jackson. 13 S 

3* The Statute of Limitations cannot bar an escheat 
nor give a right to escheated property. Ibid* 
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MANDAMUS. 

♦ • 

See Elections, JS/o. Land Administrcition. 

MARRIAGE SETTLEMENTS. 

1. The months mentiaited in the Act cf Awcanbly 

of 1785; for recording marriage contracts^ are 

* -ealendar mcmths. Alston vs. Executors of Har- 

- vey ^ Wife. 604 

Z. Marriage settlements executed in Georgetown 
must be recorded in the office of, the Secretary o 
State ; notwithstanding the Act ot A«s^^bly o 
1791. Ibid 

m 

See Baron and Feme. 

MASTER AND SLAVE. 

No maa is liable for the expenseB attendant en the 
prosecution of his negro slave. jRichardson vs. 
M'Cny. 472 

« 

MESNE PROFITS. 
See Trespaau to try THk, M. 2. 
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MORTGAGE. 

A Mortgagee may maintain Trover^ after the condi- 
tion of the mortgage is broken. Wolf vs Q^Far- 
rel. 141 



N 



NEWTMAL. 

(See Interest^ J^o. 3. Verdict.) 

1 • Verdict obtained by surprue will be set aside^ 
Action had been 1)rought against an attorney for 
moneys collected by him. An agreement was af- 
terwards made between dte attorneys in that ac- 
tion; and certain papers in defendant's possession 
were delivered to the plaintiffs^ in consideration 
of the suit being .dropped. The case^ however^ 
remained on the docket^ and was called for trials 
and defendants not being prepared, the plaintiff 

■ .recovered a large sum of money. New trial 
granted. Compty vs. Braum. iOO 

j2. No new trial granted in criminal proceedings^ 
where defendant is acquitted. 8(ate vs. Wright. 

517 

3. In a doubtful case where there was evidence on 
both sides^ the court refused a new trial. Laval 
vs. Cromwell. 593 
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NEW 



4« The coart will grant a ntir irial^ if the verdict 
be clearly against evidence. Hudson vs. Wil- 
lianuon. 36d 

5. The court will not grant a new trial on the 
ground of parol evidence discovered rince the 
Martini Jldmifiutratar y%. BaldridL 374 



6. In a case depending entirely on evidence^ the 
verdict will not be disturbed, if the testimony be 
conflicting and doubtful. Ibid 

fi The court will not grant a new trial on the 
ground of excessive damages, although it did not 
appear that any great injury was done to the 
plaintiff. The actual injuiy sustained is not al- 
ways the rule by which the verdict of a jury is to 
be measured. Stott vs. Ryan and wife. 500 



NtJDUM p AcrruM. 

An instrument under seal has never been held tof be 
nudum pactum. Where a person bound herself 
to serve for fifteen years, ^r her support only, 
though it carries on its face a strong badge of 
fraud and imporition, yet it was not void for want 
of consideration; for support is oondderation* 
MeGiU Vs. Wbodvoard. 46S 
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OFFICER. 



See Elections. 



The official acts of one whose commission is not 
valid, are ^ood, until the commission is declared 
void. Taylor vs. Shrine, 696 



PARTNERSHIP. 

The admission of a debt by one partner^ after the 
dissolution of the partnership, is not admissible 
to charge the others* Chardon vs. Olipliant. 

. 685 

PAYMENT. PRESUMPTION OF, 

1. The lapse of 20 years, raises a presumption of 
payment in the case of a judgment as well as of 
a bond. Kennedy vs. JDenoon. 617 

t. QusBre, whether evidence of plaintiffs punctuality 

and defendant's embarrassed circumstances, is ad* 

missible to raise a presumption of payment within 

SO years. Ibid 

119 
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PHYSICIAN. 



See Accounts. 



PLEAS AND PLEADING. 

1. In an action for Overseer's wages^ the declara* 
tiun contained two counts ; indebitatus assumpsit^ 
for work and labour; and quantum meruit for 
work and labour. Defendant pleaded that there 
was a special agreement^ which plaintiff on hit 
part had not performed, and concluded to the 
country : The plaintiff joined issue on the plea. 
On the trial a special agreement Was proved, and 
verdict for plaintiff 8l50. On motion for a new 
trial, held that the plea put the special agreement 
in issue and supported the verdict. StoU vs. 
jRyan. 96 

2. If the declaration does not contain any cause of 
action, the proper way of taking advantage of it 
is to demur. But, where a non-suit had been or- 
dered, the court refused to set it aside, on grounds 
of convenience ; as it was clear that plaintiff could 
not recover. Boyd and wife vs. Brent. 101 

3. To assumpsit on account defendant pleaded the 
Statute of Limitations, to which plaintiff replied 
fraud. Held that the replication was a departure 



INDEX. 947 

PLEAS AND VLEADUiG— {Continued.) 

in pleading and defective on demurrer. •/lUen vs. 
Mayaon. 440 

4. The surviving obligee in a joint bond, was out 
of the state. A plea in abatement^ to an action 
against the administrators of the deceased obligor^ 
held good on demurrer. Boyhin vs. Wutson. 

157 

5. If a contract be made with two persons tlicy 
must join in the action ; or no recovery can be 
had on the contract Sims vs. Tyre. \*iSi 

6. The replication must answer the whole plea; 
therefore^ where defendant pleaded performance 
of the condition of an injunction bond^ which con- 
dition was in the disjunctive, ^' to prosecute his 
suit or abide by the decree of the court/^ and the 
plaintiff assigned one breach, namely, that de- 
fendant did not prosecute his suit to effect, the 
replication was held bad on demurrer, ittynolds 
vs. Torrence. 1<J5 

ft 

7. If the condition of a bond consists of several parts, 
the obligor cannot plead performance gcitcratly ; 
but must show how he has performed each par- 
ticular thing. Ibid 

8. Where there have been -errors in pleading on 
both sides, the Court will allow the parties to 
amend. . Ibid 
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PRACTICE. 

1. The affidavit of defendant in a criminal case, 
stating the absence of material witnesses in an- 
other state, is no ground to postpone a trial. 
State vs. Fyles. 234 

2. It is defendant's duty to enter an appearance at 
the first term ; even though the judge does not 
attend. Savage vs. Mitchell. 629 

3. It is sufficient if process be served fifteen days 
before the sitting of the courts including the first 
day on which the court sits^ and excluding the 
day on which process is served. BuistYs. Mitch-- 
ell. 631 

m 

4. A venire facias returnable to a certain day, is 
rendered valid by an act of Assembly altering the 
thne of holding the courts and d^laring the same 
to be good for the day so fixed for the sitting of 
the courts although different > from the dity to 
which the venire facias was made returnable. 
Potter vs. Shachleford, 634 

5. Generally, a plea puis darien continuance, with- 
out an affidavit of the fiict it sets forth, and that 
such a fact occurred since the last continuance, is 
inadmissible. But the affidavit is to inform the 
Court, and not to give validity to the plea ; wheiif 
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PR AmCE— ( Continued. ) 

thererore, snch a plea has been filed with leave of 
the Courts it will be presumed that satisfactory 
proof had been given to the Court, or that it was 
consented to by the opposite party. Marrow vs. 
Morrow. 455 

6. A plea puis dare in continuance is not necessarily 
what is called a dilatory plea ; but cannot be filed 
without leave : whereas, no such leave is neces- 
sary in a dilatory plea which is not a plea puis 
darcin continuance. Ibid. 

7. Debt is a proper action on a judgment of an- 
other state. On demurrer to such an action, 
held that it was properly brought. Mclntyre vs. 
Caruth. 457 

8. To open a decree on a summary process after it 
had been made and passed, and on the second ^day 
in court, in a case where no defence had been 
filed, appears to be not only irregular, but be- 
yond the discretion of the court; unless there be 
ground of fraud or mistake to warrant it. Dean 
vs. Leonard. 462 

9. To debt on sheriffN bond non est factum was 
pleaded. A certified copy of the bond, from 
the treasurer's office being produced on the trial, 
a motion for a non- suit was made on the ground 
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that the words ^' as required by law/^ were used 
in the condition, instead of the words, " as re- 
quired, or to be required by law.'' But the court 
refused the non-suit. Commissioners of the Trea- 
sury vs. Meuse. 465 

10. A Surveyor is compelled by law to make his re. 
turn to the first court, but no provision is made 
for his attendance afterwards. Therefore, in such 
cases, as in all others, if the party wish the sur- 
veyor to attend the succeeding courts, he ought to 
have him subpoBnaed; otherwise he cannot claim 
costs for his attendance. JMicklin vs. Morrow. 474 

11. The party has a right to require that a witness 
who has been ser/ed with a subpoena duce^ tecum, 
should make a return to the subpo&na before the 
case is opened. Treasurers vs. Executors of 
Moore. 755 
• 

12. In an action on the Habeas Corpus act, for re- 
fusing to grant the writ of habeas corpus j the ori- 
ginal warrant of commitment need not be produ- 
ced. Ashe vs. G^DriscolL 698 



PRESCRfPTION. 

A title by prescription under the act of Assembly of 
1787, must be an actual, peaceable possession; 
such as is notice to all the world. Heyward vs. 
Bennet. 329 
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RAPE, 



See Evidence, J^o. 12. 



SALARY.— A&f Statute^ Ab. 3. 



SETOFF. 

See Summary Process, J\/b. 4, and Assignee, Ab. 3. 

1 . Demands to be set off must be of mutual rights* 
Therefore where M. held a bond of A. to collect 
for R., A cannot set off an account due to him by 
Allen vs. Mayson. ^0 



3. In. debt on bond^ defendant set up a discount for 
medical services rendered from year to year. 
Quaere^ whether defendant ought to be allowed 
the amount of his charges as a payment pro tanto^ 
from time to time, as the same became due; or 
whether his demand is to be treated as a discount 
only against the amount of principal and interest 
at the trial. McDonald vs. JRamsay. 426 
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SHERIFF- 

1. Sheriff not bound by the common law to maintain 
his prisoner confined on civil process ; but he is 
liable to plaintiff if he suffers a prisoner to go at 
large, nor is it any excuse that the prisoner was 
destitute, and the plaintiff refused to pay for his 
maintenance. McClain vs. Hayne. 212 

3. The Sheriff is answerable in case the security ta- 
ken under the prison bounds act is insufficient ; 
and if the security should afterwards prove insol- 
vent, the sheriff will be responsible, although the 
security may have been good at the time. Clark 
vs. Moore. 150 

SHIP. 

S. and B. employed by the captain of a ship to build 
a boat, completed and delivered the same to him^ 
and charged the price, in their account to the ship. 
The owners of the ship lived in Charleston, where 
the contract was made by the master. Held that 
the builder of the boat might recover against the 
master or the owner. Stocker ^ Bunce vs. Cor- 
lett. 81 

SLANDER. 

1. To call a woman a whore is not actionable. 

2. Words, actionable in themselves, may be ex- 
plained by other expressions showing the sense is 
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which they were used^ to prevent the recovery of 
danmges* Shecut vs. MeDawetL 36 



SLAVE. 

The civil action for enticing a slave from his mas- 
ter's service, is not merged in the felony. It is 
not proper that a question of felony should be tri* 
•d in a collateral way. Robiman vs, Cutp. 2Ql 



STATE. 



The maxim ^^ Nullum tempus^ &c.'' applies to the 
state, and no title to lands can be acquired against 
the state, by the statute of limitations. Harlock 
vs. Jackson. 13f 



STATUTE, CONSTRUCTION OF. 

1. Where, an act requir^p a thing to be done in a 
particular way, that alone must be pursjued. See 
Band, JVb. 3. 

2. A power to ascertain and define does not include 
a power to regulate anew. Therefore, where the 
Legislature had enaeted that Charleston should 

120 
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be divided into thirteen wards^ and^ by another 
act authorised the City Council to ascertain and 
define these wards ; instead of which, the Coun- 
cil divided the City into four wards. Heid that 
the act was illegal and void* Schroder vs. City 
CounciL 726 

3. .A. tax on ^^ any faculty, profession, occupation or 
trade, or employment,^' does not include the sal- 
aries of public officers. City Council vs. Lee. 57 



STATUtE OF FRAUDS. 
See Vendor and Purchaser. 



SUBPCENA DUCES TECUM. 
See Practice f JVb. 13. 



SUMMARY PROCESS. 

1. If the real demand of the plaintiff be'underjf29y 
but other counts are deceitfully added to swell 
the costs, the plaintiff shall have no more than 
Summary Process costs. 

t. So, if the demand be reduced by payment made 
before action brought, to less thim £20. 
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SUMMARY VROCESS— (Continued.) 

3. But if the plaintiff daim^ bona fide^ a sum be- 
yond £^9 although he recover less than £20, 
yet he shall have full costs. Cambridge •dssoda- 
Hon vs. JSItchols. ^ 121 

{See Levy & Boberts, 1 M^Cord, 395.) 

4. To a summary process, no discount can be set- 
off, the amount of which exceeds the summary . 
process jurisdiction. The court being limited to 
^20^ whether the claim is made by plaintiff or 
defendant, the jurisdiction is alike limited ; nor 
will the court allow the defendant to withdraw a 
part of his discount^ in order to give jurisdiction. 
fVelb vs. Reynolds. ^7% 



SURVEYORS. 



See Practice, M. 11. 



TRESPASS TO TRY TITLE. 

1. A variance in the names of the grantor and gran- 
tee, is not sufficient ground for a non-suit. JRich- 
mrds vs. McDonald. / 114 
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TRESPASS TO TRY TlTLVr— {Continued.} 

2. After trespass to try title, no action lies for 
mesne profits. Sumter vs. Lehre* 102 

3. A purchaser of lands at sheriff's sales^ in an ac- 
tion to recover those lands from third persons^ 
must show a title in the person against whom the 
execution issued. Same rule in cases of sales of 
confiscated property. Gait vs. Lewis. 160 

4. The purchaser of land mortgaged to the paper 
medium loan-office, cannot recover without show* 
ing title in the mortgagor* Ibid 



TRUSTEES. 

Trustees not entitled to any compensation for their 
care and trouble, unless provided for by the trust. 
Haskell vs. BaauL 852 

Commissions received by Trustees, ordered to be 
refunded, notwithstanding acts of confirmation 
and an acquiescence of twenty-six years. Ibid 



U 



USURY. 



1. Usury may be given in evidence under tbe gene* 
ral issue. 
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VSVRY—(C(mtifiued.) 

'2. No confirmatioiiy however solemn^ can give effi- 
cacy to an usurious agreementp 

3. The undertaking of one of the makers of the note 
to the indorsee, at the time of the indorsement, 
stating that the note was a good note and that he 
would pay it, will not enable the indorsee to re- 
cover, if the consideration of the note was usuri- 
ous. Solomons vs. £. & J. Jones. 144 



VARIANCE. 

See Indictment 9 1 . 

See Trespass to try Titk, JVb. X. 

See Verdict. 



VENDOR AND PURCHASER- 
See •Auction. 

1. Evidence of unsoundness not sufficient to entitle 
defendant to a verdict in an action for the price 
of a horse, unless the unsoundness be proved to 
have existed at the time of the contract. Myers 
vs. MePaHand. 688 

2. A bill of sale to a stranger, for the use of a third 
person, is a valid transfer from the date of the 
delivery, if the vendee consents. If Uie vendee 
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does not acce'pt^ the property shall be divested : 
But^ if he does accept^ it shall have relation back 
to the time of delivery. Prime vs. Yates, 770 

3. At a public sale of lanH made by the order of the 
Court ol Equity^ the coiumissiuutsr is the agcut of 
both parties^ and his en cry iu the sales book is a 
sullicieut memurauaum in writing. Jenkiwf vs. 
Hogg. b5il 

4. The employing of a person to bid on the part of 
the vendors at a public sale is not illegal ; and a 
purchaser at such a sale will be compelled to com* 
plete his purchase^ although he had no notice that 
such person was so employed^ and the price by 
such means was carried much beyond the real 
value* Ibid 

5. If a man will stand by and permit his name to be 
set down as the purchaser of lands, by the direc- 
tion of the bidder,' he will be bound as purchaser, 
although the bidding was without his authority. 

Idid 

• 

6. ^. purchased of B. a h()gshead of tobacco for 
fl36, and gave B. his note, on which was a mem- 
orandum that •/!. should take the tobacco at his 
own risque. The tobacco proved to be good for 
nothing. Held, that B. could recover, notwith- 
standing the rule of law that a sound price war- 
rants a sound commodity. Thompson vs. Lind- 
sen/. 236 
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VERDICT. 

See ^ew Trial. 

* 

1. A verdict ought not to be disturbed for an error 
of the judge in point of law, if there be other suf' 
ficJent grounds to support? it. Ingraham vs. 
South' Carolina Insurance Company. 707 

2. The indictment was for perjury committed be- 
fore ^. verdict *^ Guilty of perjury before j1. and 

T. jointly/^ The variance is fatal. State vs. 
Mayson. 200 

3. The entry of the verdict of the jury by the clerk 
on the minutes of the Court of Sessions^ is a re- 
cord. Where there were two defendants in one 
indictment) who were tried separately^ and the 
jury found one guilty^ and the other not guilty^ 
and the verdicts were so written on the back of 
the indictment^ without mentioning any names, it 
was held that the entry of the verdicts in the min- 
utes of the Court by the Clerk, was the proper 
record of the finding of the jury ; and that there 
was no cause to arrest the judgment. State vs. 
Yancey. 237 

4. The jury amended their verdict three days after 
it had been rendered. Held that the amendment 
was void^ and the verdict good as it stood origin- 
ally. Ihid 
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WILL 

« 

It is too late to prove a will of personality 30 years 
after the testator's death. Davis vs. Port. 505 



THE END. 
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ERMTJ. 
Pare 35, in the marginal note for • altered,' read utiet 

62, line 14, for * law,' read eate, 

91, line 2 from the bottom, for • in,' read on. 

94, line 13, for « agreement,' read argument. 

do 18, for « ney,' read mie. 

95, line 5, for • Lessee,' read Iaswt, 

do, 7, for * a widow,' m^ widow. 

97, line 19, for * avert,' read arresi. 

-^ — 98, line 10, for * Case,' read Law, 

do. 24, for * this Joinder,' read Misfbinder. 

99, line 17, for « in.^ read /or. 

203, line 17, for * ever,' read over. 

next page for « 103,' read 104. 

110, Une 16, foir « part,* read fact. 

112, line 16, for « averred,' read accrued. 

118, line 18, for « absence/ read apwtntunhip. 

i:9, in tlie marginal note for • bonds,' read books. 

133, line 10, for * 1718,' read 1787. 

144, line 2, for * indorsers,' read indmneet. 

for page * 142,' after 145, read 146. 

36th line, same page, for * indorsers,' read indifrsm. ■ 

Page 149, lines 13 and 14, for if ' he is he will,' read if they ar§ tM£^ 

unit. Page '151' is marked 141. Page *152' is nftrked 143. 

167, line 9, for « that,' read than. 

do. 22, for * a portion,' read a fortiori. 

171, line 26, for • constituting,' read eownting. 

— 235, 2d line from the bottom, for « Gracas Ralendas, ret* 
Graeeas KalendoM. 

253, line -' , for • defendant,' read p/otn^. 

264, line 17, for ' prosecution,' read proceeding'. 

503, line 7, for « 1815,' read 1814. 

For the marginal note to the Case of State v. Bennet. page 6 93, see 

page 692. 
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LAW BOOKSELLER, 

Ab. 42, Broad Street^ Sign 0f Lord Coke, 

Will fyimish LAW LIBRAllIES on the most Hb^ 
tral terms. He intends to NHep a complete Assort- 
ment of the earlier and modern Law Publications. 
The facilities afforded him by his correspondents in 
New- York, (who havtf. Ibng made it their particular* 
business to ascertain, and publish only such of the 
iBIementary Treatise^ atid Reports, as have been 
deemed by distinguished tegat char|icters, most ben- 
eficial to the Profession,) etiables him to supply^ (it 
Hot on hand) any Work that can be obtained in the 
United States, at short notice. lie imports from 
London twice a year. Gentlemen wishing any par- 
ticulnr Work, Law or Miscellany, can, by leaving 
their orders, be supplied. 

The followingWorks have recently been published* 

Robert's Treatise on' the Statute of Frauds* (A new 
Edition.) With References to, and a Digest of> 
the American .Decisions. And thie Decisions in 
Great-Britain, arranged under their appropriate 
Heads, with an Appendix shewing the extent of 
tlie adoption of the Statute of 29 Car. 2. c. 3. in 
the several States of the Union. Second Ameri- 
can, from the last London edition* 

Roberts on Wills and Codicils. A new Edition from 

the last London: to which has been added a Di^es^ 

of the American Decisions on the Subject, in two 

roiumes. 

121 
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.Tomlin's Digest of Crown Law: containing all tlie 
Poinu^ relating to Criminal Matters^ comprehended 
in the Reports of Blackstone^ Burrow^ Cowper^ 
Douglas^ Leach's C. L. Lord Raymond^ Salkeld^ 
Strange* Wilson, and the Term Reports in the 
King's Bench and Common Pleas; including the 
Cases argued in the fijcchequer Chamber: to which 
is atUled a Digest of all the Criminal Cases which 
Iiave been decided in the Supreme, Circuit, and 
District Courts of the United States. By James 
A. Jones, a Member of the New- York Bar. 

Ham mond^^s Digest of Reports in Eq^uity: includiog 
about seventy volumes of the most esteemed Equity 
H4?p<^rts. 

Phillips on Evidence. Volume L Being the third 
Ante rican edition. With Notes and References* 
Bv John A. Dunlap, Counsellor at Law. And ad- 
ditional Notes and Referenc^es to American au- 
thorities. By a Gentleman of the New- York Bar. 

Phillips on Evidence. Volume IL A second Ameri- 
can edition of this Volume has just been published, 
with additional References to American Autbori-^ 
ties. 

Espinasse on Penal Actions. First American, from 
the last London edition. 

Espinasse^s Nisi Prius Gould & Tread way's edition, 
from the third London edition: with References to 
the principal Cases of American Adjudications, in 
two volumes. 

Hammond's Treatise on the Law of Nisi Prius com- 
bining Theory with Practice; and including, the 
Pleadings in the several Actions. First American, 
from the last London edition. 
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Munning^B Digest of the Nisi Prius Reports. 

Abbot on Shipping. Third American edition. Im- 
proved by a Digest of American Decisions subse- 
quent to Judge Story's. 

Caldwell on* Arbitration. New edition^ improved. 

Field^s Analysis of Blackstone's Commentaries. 

A Complete Index to Wentworth's Pleadings. Com- 
piled with a View to lessen the labours of the 
Profession in reference to those valuable Prece- 
dents^ which^ for want of an Index^ have been of 
little use. 

Eden on Injunctions. 

New- York Digest: Being a new Digested Index of 
all the Reports of the Supreme Court, and the 
Court of Errors, down to the first Number of the 
19th volume of Johnson's Reports, in 2 vols. 

Anthon's Nisi Prius : being Reports of Cases deter- 
mined at Nisi Prius in the bupreme Court of the 
State of New-York : With Notes and Commen- 
taries on each Case. To which is prefixed an 
Introductory Essay on the Studies preparatoi*y to 
the active Duties of the Bar. 

Highmore on Lunacy and Idiocy : With an Appen- 
dix comprising a Selection of American Cases^^ in 
which some 4mportant subjects of this Treatise 
have been investigated and new Principles added. 

Taunton's Reports. 4 Volumes. The 5th, 6th, and 
7th volumes of these Reports have just been re- 
published in America. 

Wheeler's Reports of Criminal Cases, decided at the 
City-Hall of New-York : With Notes and Refer- 
ences, volume 1. 

Beames^ on the Writ of Ne exeat Regno. 
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Comyn on Contracts. New edition^ with 

Equity Draftsman : Being a Collection of Precedents 

drawn by the leading Men at the Equity Bar^ 

First American edition. This work contains^ it is 

t)elieved9 every form from the commencement of 

p . a Suit in Equity to its termination. 

Blake's Chancery Practice of the State of New-York* 

Adam's Treatise on the Principles and Practice of 
the Action of Ejectment^ and the resulting ac- 
tions for Mesne Profits. 

Sellon's Practice of the Court of King's Bench and 
Common Pleas. First American edition; with ad- 
ditions. By a Oentleman of the New* York Bar. 
In 2 volumes. 

Chitty on Pleading. Third American edition^ in 
3 volumes. 

Chitty on Bills of Exchaqge. New Edition^ from the 
fifth London Edition. To which is added the 
most important Cases decided in the Supreme Court 
of the United States^ and of the several States. 

Chitty on Criminal Law. with Notes. By Richard 
Petersy Esq. of Philadelphia^ in 3 volumes. 

Chitty's Commercial Law. 

Fonblanque on Equity. Second American editiouji 
in 2 volumes. 

Livermore on Factors and Agents^ in 2 vol umes. 
* American Precedents. Second American edition im- 

proved. 

Laws on Pleading in Assumpsit. 

Balentine's Treatise on the Statute of LimitatioQB; 
with References to American Decisions. 

Jones on Bailment. Second edition^ with Introducto^ 
ry Remarks* 
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Becaria on Crimes and Punishments : To which ii 
added a Commentary* ByM.D. Voltaire. Secoftd 
American Edition. 

IngersolPs Translation of Maritime Law; consisting 
of a Treatise on Ship's Freight and Insurance. *" 

^Blackstone's Commentaries; with the last Corrections 
of the Author and the Notes, by Christian, 4 vol- 
umes. 

Bradby's Treatise on the Law of Distresses. Ameri- 
can edition. 

Brice's Selection of all the LaWs of the United 
States now in force relative to Commercial Sub- 
jects. 

Brackenridge's Law Miscellanies: containing an In- 
troduction to the Theory of the Law Notes on 
Blackstone's Commentaries, Strictures on Decisions 
of the Supreme Court of the United States, uid 
a variety of interesting Matter chiefly original. 

Backus' Digest of the Laws relative to the Duties of 
Coroner and SheriiT, in 2 volumes. 

bayard's Digest of American Cases on the Law of 
Evidence. 

Burr's Trials; containing the able Arguments of the 
Counsel ou both sides, in 2 volumes. 

Crown Circuit Companions. First American edition^ 
Into which has been incorporated the Work for- 
merly known ondcr 'the name of the Crown Cir- 
cuit Assistant. 

Cooper's Treatise of Pleadings in Equity. 

Cooper's Opinions on the Effect of a Sent^irce of a 
Foreign Court of Admiralty. 

JEast's Term Reports, 16 volumes. 

Maule & Selwin's Reports, 4 volumes. 
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Barnwell & Alderson^s Reports. 

Binney's Pennsylvania Reports, 6 volumes. 

Hening & Munford's Virginia Reports, 4 volumes. 

Munford's Continuation, 4 volumes. 
Canpliell's Nisi Prius. Gould & Treadway's edi<- 

tion. With copious Notes and References to 

American Decisions^ 4 volumes, 
Day's Reports of Cases determined in the Supreme 

Court of Errors in the State of Connecticut^ 4 

volumes. 
Coke's Reports, 7 volumes. 
Coke's Reports Abridged. By John A. Dunlap^ 

Esq. of New- York. 
Abridgment of Coke's Institutes. ByMr.M. Dunlap. 
Cranch's Reports, 9 volumes. 
Wheaton's Reports^ 7 volumes. 
Continuation of Cranch. 
Dallas' Reports of Cases adjudged in the Courts of 

Pennsylvania, 4 volumes. 
Jacob's Law Dictionary, 6 volumes. 
Graydon's Digest of the Laws of the United States^ 

■ 

2 volumes. 

Ingersoll's Digest of the Laws of the United States. 

Gallison's Reports of Cases before Judge Story^ 2 
volumes. 

Mason's Reports — Continuation of Galiison. 

Federalist. Written in 1788, by Hamilton, Jay and 
Madison. Second American edition^ with Por- 
traits. 

Holt's Law of Libel. From the second London edi- 
tion, with Notes. By Anthony Bleacher^ Coun- 
sellor at Law. 

Moata^ue on Set-off* 



Jacobson's Sea Law&^ with Reerence to Mafitim^ 
Commerce during Peace and War. By William 
Fink, Esq. 

Lex Mercatoria Americana. By George Cain^^ f|q:« 

Marshall on Insurance^ 2 volumes. 

Mitford^o Pleadings. 

Montifeonas' Precedents. 

Moore's Digested Index to the Term Reports: con- 
taining all the Points of Law argued and deter- 
mined in the King's Bench, and Common Pleas^ 
from 1785 to 1818, 2 volumes. 

Peters' Admiralty Decisions, 2 volumes. 

Sugden on Vendors and Purchasers. 

Seargent & Rawle's Reports in the Supreme Court 
of Pennsylvania. 

Yeate's Reports, 4 volumes. 

Saunder's Reports, 3d edition, with Notes. By J. 
Williams, SerjesTit at Law, 3 volumes. 

Schoal & Lefroy V Reports of Cases argued and de- 
termined in the Court of Chancery of Ireland, 2 
volumes. 

Chapman's Select Speeches, Forensic and Parlia- 
mentary, in 5 volumes. 

Shepherd's Touchstone, 3 volumes. 

Grattan's Speeches. 

Swift's System of the Laws of Connecticut, 2; vols. 

Trials of Smith and Ogden. 

Bigelow^s Digest of Massachusett's Reports. 

Wheaton's Digest of the Decisions of the Svpremt 
Court of the United States. 

Wilson's Digest of the Statutes, 2 volumes. 

Watson^'s Treatise cm the Law of Partnership. 



Feara's^ssay on Contingent Remainders and £x^ 
ecutory Devises. First Ameriean^ from the 6th 
London edition; witKNotes^ &c. ByGharle^ Butler* 

Hall's Practice in the Court of Admiralty. 

Hall's American Law Journal and Misoetlaneoas Re- 
pository : Containing adjudged Cases Essays cm * 
Legal questions. Biographical Memoirs, Debates^ 
Momentous QuestionSi Legal Information respect* 
ing the most important Laws of the different 
States ; with a variety of other matter^ interesting 
to the Lawyer and the Statesman. In 6 volumes. 

Azuni's Maritime Law. Translated from the 
. French. First American edition. In 2 volumes. 

Annesly on Insurance. In which the mode of calcu* 
lating Average is defined and illustrated^ 

Montagu on Lien. New edition, improved by a Di- 
gest of the Ame ricaii Decisions. 

Jeremy's Law of Carriers^ Ware house men and 
other Depositories of Goods for Hire« 

Commercial Code of France^ translated from the 
French; with explanatory Notes^ and a complete 
Analytical Index. 

Maddock's Treatise on die Principles and Practice 
of the Court of Chancery. Second American^ frosl 
the second London edition, revised and enlarged 
by the Author. In 2 volumes. 

Wheaton's Digest of the Decisions of the Law of 
Maritime Captures and Prises. 

White's Digest of the Laws of MassachuiettSj 4 vols. 

Vattel's Law of Nations* 

GroUus on War and Peace^ folio. 

Montesque's Spirit of Laws. 

Tracy's Commentary on Mont^sque. 
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Washington's Reports of Cases detfermined in the 

Court of Appeals of yirginia, % volumes. 
Plowden's Reports. . 
Barrington on the Statutes. 

Bridgman's Digest of Chancery Reports, 3 volumes. 
. Salkeld's Reports, 3 volumes. 

Digest of the Earlier and Modern Chancery Reports, 

2 volumes. • 
Croke^s Reports, 3 volumes. 
Gilbert's Law of Evidence, 2 volumes. 
Gilbert's Equity, Common Pleas and Devises, 4 vols. 
Harris' Justinian, 1 volume quarto. 
HuUock's Law of Costs. 
Preston's Conveyancing". 
Lord Raymond's Reports, 2 volumes. . 
Reeve's Domestic Relations. 
Reeve's History of the Law of Shipping. 
Registrum Brevium, folio. 
Starkie's Reports, 2 volume^. 
Saunders on Uses rmd Trusts. 

Tremain's Pleas of the Crown, 2 volumes. ^ 

Newland's Practice in Chancery, with American 
• Notes. 

Terms de la ley, or difficult and obscure Words and 

Terms ©f the Conjmon and Statute Laws of E^ig- 

land explained. / 

Mallory's Select Pleadings; with Observations on the* 

several Cases in the Reports, with Tables of Pre-' 

cedents, and Cases. In 2 volumes. 
Wood's Complete Conveyancing in Theory and Prac- * 

tice. In 6 volymes. 

Lyily's Select Modet-n Pleadings : fifth edition. In 2 
^ volumes. . 
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^ilivaivs Lectures on the Constitution and Laws of 
EiiglanJ : with a Gomnientary on Magna Charta^ 
and Illustrations of many of the English Statutes : 
to wliich is added a Discourse on the Laws and 
Government of England^ by Gilbert Stdvtrt. In 3 

. volumes. 

Retised Laws of the United States ; with the Coo- 
'tinuation since the Revision, to JLhc present time. 
In 6 volumes. 

Law Register of the United States: By William 

, Griffith, Esq. The Subjects treated of in each 
State, are : State Officers, and Officers of the U. 
States,' connected with tfie Judicial Department 
and some others; their Names, Residence, Titles^ 
Tenure of Office and Mode of ' Appointment : 
Times and places of holding the several Circuity 
"and District Courts. of the United States : The 
Slates comprising each Circuit: Names of the 
Judges of the Supreme Court, and of the District 

. Judges who preside in each : iThe Seat of GoV- 

'' ernnieiit : Times of Meeting of the Legislature in 
each State : Attornies and Counsellors in eaeh 
State : Study previous to Examination : Laws 
^nd Law Books of each State : of Conveyances m 
the several States: Insolvent Laws; Judgments 
and Executions : Dower, &c. &c. Two volumes 

. of this work have been published, and the Author 

• intends eom pie ting it as soon as practicable. Gen- 
tlemen wishing to become Subscribers, will please 
leave tbeir names at the Law-Book Store. 

Clancy^s Rights of Women. 

Talbot's Cases hi the Time of Lord Hardwicke. 
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bruise's Digest of the Laws of England, re8peetin)^ 
Real Property. la 7 volumes. The Second 
American edition of ''this work is now in press^ 
from the last J^onden edition: with ReferenecjB |o 
Anierican Decisions^ by Edward Ing;vaham, " . 

Cgmyn's Digest. A New edition of this work is ift 
Press, from the last London : To which will be '' 
added* copious Notes and j^lefcrences to Americaa 
Authorities. In 7 volumes. 

Equity Reports. In ^ volumes : By the Hon. IL ^ ' 
W. Desaussure. 

Johnson's Chancery Reports, 6 volumes. % 

Atkins' Reports, p volumes* , > 

Peere Williams'. Reports, 3 v61unies. ^ 

Brown's Chancery Reports, 2 vQlumpi. " . 

Coxe's Chancery Cases, 2 volume^. * 

Eden's Reports in Chancery, 2 volumes. 

Coxe's Reports in the State of New-Jersey. 

Parks' Law of Dower. 

Equity^ases Abridged. 

Vesey's Reports, Sen. with Notes, by R. Belt, Esq.* 

Counsellor at Law, in 2 vohimes. * 
Vesey's Reports jun. New edition; with American 

Notes, in 19 vohimes. 
Vesey & Beames' Continuation of Vesey, jun. New 

edition, 2 volumes. 
Merrivale's Reports, Continuation of do. do. 3 vols. 
Swanston's Re'ports. And Jacob and W^ker's Re- 

ports in continuation have* been republishes!, vvith 

the additibn of References to, American Reports. *• 
Bay's Reports, in 2 volumes. 
Cotistitutiooal Reports, 2 volumes. ' 
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Auchbold's Practice in the Court of King's Bench, 
2 volumes, This Work has been adopted as the 
best Treatise extant. It is lueid^ and particularly 
^ distinguished for brevity and perspicuity. 

Nott and M^Cord's Reports^ 2 volumes. 

'M'Cord's Reports^ 1 volume, and volume 2 in the 

Caine's New- Yoric Term Reports. Second edition, 10 
3 vx>lumes. 
' I Johivson's Continuation of dok do. 19 volumes. 
^^ * Coleman and Caine's Gases in the Court of Errors of 
^ New-York. 

Bee's Admiralty Decisions. - ' 

\ ^ Tidd's Practice and Appendix^ 3 volumes. 

. * fiugden's Letters on the Sale and Purchase of Real 

* • Estate. 

♦ Tidd's Law of Costs. 

•^ « Ord On the Law of Usury. 

.^. Lawyer's Guide in commencing, prosecuting and de- 

fending Actions at Common Law, and Suit$ in 
Equity: with faH and correct Pleadings in the 

* several Ca^es which most frequently occur. ' 
Law of Patents. By Thomas Fessenden, esq. 
Bosanquet & Puller's Reports^ 5 volumes^^ &c. &c. 
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